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Executive Summary

Background Information

The Devolution Sector Plan (DSP) is the overall umbrella strategic framework for devolution.! The theme of the
2024-2028 DSP is “the acceleration of the performance of devolution” and its objectives include improving
capacity in service delivery, resource management, and accountability; improving access to decentralized
services; ensuring effective participation by communities in governance and socioeconomic development; and
strengthening intergovernmental cooperation and collaboration for resolution of emerging issues in devolution.

Proposed Second Kenya Devolution Support Program (KDSP 1)

The proposed KDSP Il will build on the achievements of the first phase of the Kenya Devolution Support Program
(KDSP), which was implemented from 2016 to 2021. Through KDSP I, foundational institutions, systems, and
capacities to support devolution were put in place, but certain gaps remain. Through the implementation of
several other devolved sector projects, a common theme of challenges has emerged, which the Program also
proposes to address. The overarching objective is to strengthen counties to deliver on their functions efficiently
and effectively. The Program proposes to address these challenges through a range of activities undertaken by
national Ministries, Departments and Agencies (MDAs) and county governments.

Program Development Objective (PDO)

The development objective of the operation is to strengthen county performance in the financing, management,
coordination, and accountability for resources. The proposed PDO-level results indicators are described in Table
0-1.

Table 0-1. Program Outcomes and Indicators

PDO-Level Result PDO-Level Indicators
Sustainable Financing and Expenditure Management Counties that have increased own source revenue collected by at least 10%
annually over and above the rate of inflation (number)
Improved Intergovernmental Coordination, Institutional | Counties that have strengthened institutional performance as
Performance, and Integration of HR and Payroll Data demonstrated in Annual performance Assessment (APA) (number)
Strengthened Oversight, Participation, and Accountability | Counties with public investment management dashboards with citizen
feedback mechanisms (number)

PforR Scope

At the national Level, the Program will incentivize the timely processing of county exchequer requests, and more
efficient implementation of the new conditional grants law (Disbursement Link Indicator DLI-1). Specific results
here will include the automation of the county exchequer process and more timely communication between
national and county governments on conditional grants to be received by counties. At the county level, DLI 2 and
DLI 3 are linked to two types of conditional grants. DLI 2 is linked to the Governance Institutional Grant (Level 1
Grant), which will support counties implementation of key reform steps that will facilitate achievement of
Program results, and support Program coordination. DLI 3 is linked to the Service Delivery Investment Grant (Level
2 Grant), which will be used to finance service delivery investments.

KDSP Il interventions are aligned under three Key Result Areas (KRAs):

e KRA 1 will support efforts towards enhancing financing to, and expenditure management by counties.
In this KRA, the IPF will support the development of frameworks and guidelines for county revenue
mobilization; policy and legislation to support financing for service delivery units through Appropriation-
in-Aid (A-in-A) and Authority-to-Incur Expenditure (A-I-E); and structures and tools to support counties
institutionalization of shared project management functions (i.e., the County Single Project Management
Unit, SPMU). The DLIs and Disbursement-Linked Sub-Indicators (DLSIs) will similarly target the revenue

1 The DSP has clear links with the county-facing pillars of the Public Finance Management Reforms Strategy (PFMRS) 2024-2028 and the Public Sector
Transformation Strategy (PSTS) 2024-2028, which will both also inform and support Program results.
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mobilization agenda (e.g., increased revenue collection, enhanced accuracy of fiscal forecasting and
expansion of revenue base), timely communication on releases of conditional grants, automation of the
county exchequer requests, and implementation of pending bill action plans.

e KRA 2 will support national and county government initiatives towards strengthening
intergovernmental coordination, institutional performance, and integration of HR and payroll data. The
IPF will support the development of policy, legislation, and administrative procedures for the
operationalization of inter-governmental, inter-city and inter-municipality forums. The Investment
Project Financing (IPF) will also support the development of guidelines including on county HR and skills
audits, model organization structures for customization by counties, and performance management. DLIs
and DLSIs under this KRA will target counties conducting and implementing recommendations of HR, skills,
and payroll audits, alignment of county staffing with departmental functions, and improving credibility of
the payroll.

e KRA 3 will support improvements in oversight, participation, and accountability. The IPF will support
the development of guidelines on project stock taking, community led-project management committees
and climate change risk screening and preparedness (including assessment of the climate resilience of
existing infrastructure assets). The IPF will also support the roll out of the county Public Investment
Management (PIM) framework. The DLIs and DLSIs will focus on establishment of project management
committees; county compliance with the PIM framework and the development and operationalization of
a county investment dashboard with a citizen feedback interface, to be used to improve public
investments.

Investment Menu

The Program will support a range of investments in construction and/or rehabilitation of infrastructure in the
following sectors: agriculture, health, transport, trade, education, county public works, firefighting and disaster
management, cultural activities, public entertainment, and public amenities. The Program will not finance any
investments in the negative list of the ESSA, and other ineligible expenses as defined in the Project Appraisal
Document (PAD, see PAD Table 10).

Institutional Arrangements

The State Department for Devolution (SDD) will be responsible for implementation, management, and
coordination of KDSP Il. However, given the constitutional and legal mandates of various other institutions in the
devolution space and the results the Program intends to achieve, the CoG, IGRTC, NT, and PSC 2will also play a key
supporting role in the implementation of the Program.

ESSA Scope and Methodology

The Environmental and Social System Assessment (ESSA) for the Program was undertaken to review the extent to
which the borrower systems for Environmental, Social, Health and Safety (ESHS) risks and impacts management
are consistent with the six core principles (see paragraph 22) and key planning elements of the Bank Policy and
Directive for PforR financing. The six core principles and planning elements ensure that PforR operations are
designed and implemented in a manner that maximizes potential environmental and social (E&S) benefits while
avoiding, minimizing, or mitigating adverse ESHS risks and promote E&S sustainability and value added of the
Program.

In this regard, the World Bank (WB) team conducted a consultative ESSA with relevant stakeholders, to evaluate
the adequacy of the borrower’s systems and capacities for ESHS management related to Program interventions.
Essentially the ESSA entailed:

2 Council of Governors (CoG)

Intergovernmental Relations Technical Committee (IGRTC)
Public Service Commission (PSC)

National Treasury (NT)
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a. Reviewing the nature and significance of the Program’s ESHS effects, including indirect, induced, and
cumulative impacts;

b. Assessing the adequacy of the borrower’s systems and capacity for effective management of the ESHS risks
and impacts, including determining if the system is applied as written;

c. Determining the effectiveness of the Grievance Redress Mechanism (GM) to receive, record, resolve, and
follow up on complaints or grievances received; and

d. Formulating measures to enhance the effectiveness of the ESHS management systems and the outcomes for
inclusion in the overall Program Action Plan (PAP).

In conducting the ESSA, the WB applied several approaches, including:

a. Screening Program activities was undertaken during the concept stage to identify potential ESHS effects of
the Program and to confirm that no activities that meet the defined exclusion criteria are included in the
PforR;

b. Comprehensive desk review of relevant country policies, legal, regulatory, and institutional frameworks,
and Program documents that address ESHS aspects relevant to the Program; and

c. System, Institutional and Capacity Assessments conducted through consultations with stakeholders at the
national and regional levels to consider the applicability as written versus in practice for ESHS effects
management and consistency with the six ‘core PforR principles’. The ESSA team held regional level
consultations in Nakuru and Nairobi counties with participants from Isiolo, Taita Taveta, Vihiga, Elgeyo
Marakwet, Kajiado, Kakamega, Makueni, Nakuru, Nairobi, Mombasa, Nyandarua, Kisumu, and Kisii
counties, including Ministries, Departments and Agencies (MDAs), civil society groups, and representatives
of Vulnerable and Marginalized Groups (VMGs). National-level consultations were held in Nairobi bringing
together implementing agencies, MDAs relevant to the Program and civil society groups. The sampling
criteria considered counties with registered and unregistered community land, where minority VMGs are
present, county Social Risk and Impacts Management (SRIM) committees have been formed or inducted,
as well as counties presenting lessons learned and best practices in governance.

d. Environmental and Social (E&S) Focal persons from all the 47 counties trained on E&S risk management
under past and ongoing World Bank-funded operations. The focal persons were engaged to identify
opportunities to harmonize E&S structures across projects, to ensure E&S sustainability.

e. The SRIM Unit under the Directorate for Social Development engaged county Social Development
Coordinators to assess the status of SRIM interventions in counties. They include the coordination of SRIM
activities between the relevant county and national government entities, availability of adequate and
qualified social experts, effectiveness of existing county GM systems and opportunities to enhance positive
social outcomes.

f.  Atotal of 173 stakeholders (80 female, 93 male) were consulted during the preparation of the ESSA.

ESSA validation and disclosure workshop

In line with the World Bank Policy for PforR financing and the World Bank’s Access to Information Policy, the draft
ESSA was disclosed, and its findings presented to stakeholders for validation through a series of meetings in
October 2023. National and county level government officials, county E&S focal persons, civil society groups and
representatives of minority Vulnerable and Marginalized Groups (VMGs) were engaged. The VMG communities
represented include, Yaaku, Aweer, Ogiek, Sengwer, Waatha, Orma, El-molo, Endrois, llchamus, llkunono, Basuba
and Makonde. of 37 stakeholders (17 male, 20 female) participated in the validation meetings.

The draft ESSA report has been revised to incorporate the feedback from the participants. The final ESSA report
will be publicly disclosed in-country on the SDD website and the World Bank’s external website prior to Board
approval.

Program Environmental, Social, Health and Safety (ESHS) effects
The Program will strengthen county institutional performance and management of resources for service delivery
through reforms in financing, expenditure, institutional and human resources management, oversight, citizen

\
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participation, grievance redress, and accountability under Level 1 Grants. Under Level 2 grants, the Program will
finance investments in devolved sectors, ranging from small to medium-scale infrastructures, like projects
undertaken under KDSP | and, to some extent, Kenya Urban Support Program (KUSP) |, such as rehabilitation and
construction of infrastructure in health, education, agriculture, sectors, among others. There will be investments
in civil works activities with potential ESHS implications.

Program E&S Risk Rating

Because of the significant geographic dispersion of the participating counties, and constraints around oversight;
different scales of proposed investments; the potential direct and cumulative E&S risks and impacts associated
with the sub-projects proposed under the Program; the capacity of the Program coordination and implementation
teams at both the national and county levels, and gaps identified in the institutions responsible for managing ESHS
risks in the country; the varying capacity of county institutions to roll out the proposed reforms, as well as the
exclusion of Vulnerable and Marginalized Groups (VMGs) and other disadvantaged or vulnerable individuals and
groups from the public participation process and access to Program information, benefits and opportunities, the
overall risk of the Program is rated as Substantial.

Positive Environmental, Social, Health and Safety Benefits for the Program

The PforR will significantly deliver EHS benefits which will vary from county to county depending on the
investments’” menu. This will include but not be limited to; improved management of storm water drainage
systems, improved sanitation and public health, reduced environmental degradation from flooding and soil
erosion, clean air and improved health through reduction of dust, noise, vibrations and waterborne diseases,
improved mobility of urban residents through the Non-Motorized Transport (NMT), improved road conditions
and access to public transport services will contribute to reduction in traffic congestion, lower vehicle operating
costs, reduced transportation costs, and road accidents, among others.

The Program has overall significant positive social impacts, as it will increase effectiveness and efficiency of the
counties in service delivery by strengthening transparency and accountability in the management of public
resources; improve processes of public participation and disclosure of information; augment Alternative Dispute
Resolution (ADR) mechanisms, existing GM systems and Court User Committees to receive and facilitate the
resolution of concerns and grievances throughout the public investment cycle promptly and effectively; and
strengthen county SRIM structures to mitigate social risks and impacts, enhance opportunities and increase the
overall social performance in counties.

Potential Negative Environmental, Social, Health and Safety (EHS) Risks and Impacts

The Program is expected to have direct and indirect effects on the physical environment. The potential negative
EHS impacts due to construction works include but are not limited to; localized noise and air pollution (dust and
emissions) from construction activities, soil contamination and underground water pollution from spillage of oil
and fuel, soil erosion and sedimentation of water resources, disturbance and/or loss of existing vegetation and
potential impact to fauna species, Occupational Health and Safety (OHS) incidents/accidents to workers, and
public health and safety risks, among others. The proposed investments may pose potential negative social
effects, including loss of land, livelihoods, and other assets, and restrictions on land use; labour influx and related
negative impacts; inadequate targeting and inclusion of VMGs and other disadvantaged or vulnerable individuals
and groups, and social conflicts due to execution of sub-projects for the achievement of DLIs.

Gains and Lessons Learnt from Previous and Ongoing PforR Programs

Previous and ongoing PforR Programs in Kenya have delivered substantial institutional and capacity building
support on ESHS management to national and county governments, including institutions that managed the
Programs. In addition, key achievements noted under KDSP | include development of GM guidelines; E&S
safeguard tools; and Geo-Enabling initiative for Monitoring and Supervision (GEMS)? tools for monitoring and
reporting. In addition, the Programs have enabled appointment and training of E&S focal persons, including

3 Using GEMS systematically allows development actors to enhance the accuracy and accountability of Monitoring and Evaluation and create customized
platforms for remote supervision, real-time risk management and coordination of development activities, as well as real-time risk management in FCV
settings across projects and partners

Vi
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training of the county officials on social risks management in all the counties. KDSP Il will strengthen the quality,
inclusiveness, effectiveness, and capacities of county governments on improving the institutional performance of
these governments for service delivery.

ESSA Findings

The ESSA identified gaps at both national and county levels that would potentially undermine the application of
the country systems for effective management of ESHS risks and impacts under the Program. Despite the
robustness of the country’s E&S system, and E&S structures set up by completed and/or ongoing PforR Programs,
the ESSA identified some gaps, including: (i) low commitment to E&S sustainability leading to inadequate
resourcing and accountability for ESHS risk management; (ii) fragmented legislative and institutional frameworks
for managing social risks and impacts; (iii) ineffective county GM systemes; (iv) insufficient targeting and inclusion
of VMGs and other disadvantaged or vulnerable individuals and groups in participation and accessing Program
benefits; (v) insubstantial public participation; (vi) limited monitoring and reporting on ESHS risks and impacts
management; (v) lack of inclusion and/or implementation of E&S clauses in the contract and bidding documents;
(vi) inadequate (a) collaboration and coordination of activities between the Program teams with lead E&S
agencies i.e. Department of Occupational Health and safety Services (DOSHS), National Gender and Equality
Commission (NGEC), Commission on Administrative Justice (CAJ), National Land Commission (NLC), and National
Environment Management Authority (NEMA); (b) E&S staffing in some of the counties (although under KDSP | all
E&S staff were trained on SRIM, some of those trained have since been removed or transferred to other
departments, employment contracts expired, or staff retired from public service), and (c) poor contract
management and supervision of implementation of Environmental and Social Management Plans (ESMPs), (v)
MDA'’s limited interaction with and knowledge of country data protection provisions amidst the data security
challenges that government platforms face. This is in relation to the Human Resources (HR), skills, and payroll
audits proposed under the Program. Section 6.4 of the report details the findings and recommendations from the
VMG consultations.

ESSA Recommendations

To mitigate against ESHS risks and impacts, all sub-projects under the Program will undergo screening, which will
include a set criterion for excluding certain categories of sub-projects which would result into high and substantial
risks and significant negative E&S impacts which are irreversible or unprecedented on the environment and/or
affected people, regardless of the government’s capacity to mitigate the risks. All the sub-projects will be required
to follow the guidelines of the Environmental, Social, Health and Safety risks and management (ESHSRIM) Manual
which will be developed by the Program and included in the Program Operations Manual (POM). The POM forms
part of the Financing Agreement of the Program. In addition, the ESSA has recommended ESHS mitigation and
enhancement measures in the Program Action Plan presented in Table 0-2 The PAPshall be legally binding and
incorporated into the Financing Agreement of the Program.
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Table 0-2: Program Action Plan (PAP)

ward-level governance structures

No. Action Description MC/PM/DLI/IPF Responsibility Others Timing Expected Output

Strengthen the Environmental, Social, Health and Safety Management Systems (ESHS)

1. e Develop and adopt an | IPF SDD/NPCU e County Condition of | ¢ ESHSRIM Manual
Environmental, Social, Health, Governments Program developed and annexed to
and Safety Risk and Impacts e Lead ESHS agencies | effectiveness. the POM.

Management (ESHSRIM) Manual e NGEC e Training program for

as an annex to the Program e NCPWD ESHSRIM manual.

Operations Manual (POM). e State Department e Robust verification
e The manual to include protocols for Social Protection protocols and relevant

on meaningful engagement and e Judiciary monitoring indicators for

inclusion of minority VMGS and e CSOs APA.

other disadvantaged or e CoG

vulnerable individuals and groups; e NLC

land .acquisit.io.n and o State Department

compensation; training program for Lands

for NPCU and CPCU staff on the

manual; ESHS risks and impacts

management verification protocol

in APA; ESHS clauses and budgets

for civil works bidding and

contract documents; monitoring

arrangements and indicators; sub-

project GM structure, and ESHS

reporting and monitoring

templates.

Ensure meaningful engagement and equitable inclusion of Minority VMGs (applicable counties) and other disadvantaged or vulnerable individuals and groups

2. e Strengthen the Kenya | Performance NPCU e NGEC Before e Minutes of engagements
Accountable Devolution | measures linked | CPCU e NCPWD disbursement  of held;

Prc_)gra_m’s publﬁc participation | to DLI 7 e State Department LEVEL' 2 grants to e Signed minutes of
guidelines, to mainstream aspects for Social Protection | counties. L ]
S o participants;
of gender, disability, minority e (CSOs
VMGs, and other disadvantaged e CoG e Data on projects
groups. e County benefitting these groups;
e Ensure their representation on Governments e Constitution of Ward-Level

governance structures;
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process for the Kenya SRIM Bill.

No. Action Description MC/PM/DLI/IPF Responsibility Others Timing Expected Output

(project implementation and GM* To be confirmed annually
committees). through APA.

e Provide sub-project level GMs
that address their needs and are
GBV- SEAH® responsive.

e  Prioritize projects that collectively
benefit all segments of the
community.

Institutionalize ESHS systems and enhance ESHS sustainability

3. Assess existing national and county | IPF NPCU CoG Within 1 year after Recommendations to
ESHS structures and recommend CPCU County Program enhance sustainability of
measures to institutionalize ESHS governments effectiveness. county ESHS systems and
systems and enhance ESHS adopt GMs across counties
sustainability. and at select implementing

agencies.

4, Digitize GM systems across counties | IPF NPCU CAJ, NCAJ, Judiciary, | Within 1 year after Digitized GM systems in all
and select implementing agencies. CPCU Counties Program counties and key
(SDD, CoG, NEMA, SRIM °unit effectiveness implementing agencies.

, NLC/SDL). Functional and effective
sub-project level GMs.
. Confirmed annually
Develop and manage functional sub- Before
project level GM structures. disbursement  of through APA.
LEVEL 2 grants to
counties.

5. Institutionalize SRIM within counties, | IPF NPCU Within 2 years after Action plan to
advance dialogue on SRIM within CPCU effectiveness. institutionalize and
relevant government agencies, SRIM Unit strengthen SRIM in
support the stakeholders engagement CoG counties.

4 Grievance Mechanism
5> Sexual Exploitation, Abuse, and Sexual Harassment
6 Social Risk and Impacts Management
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No.

Action Description

MC/PM/DLI/IPF

Responsibility

Others

Timing

Expected Output

Build the capacity of implementing agencies’ staff, and Lead ESHS ag

encies to enhance ESHS performance of the Program

6.

e Deploy adequate, qualified, | IPF SDD Condition of Qualified, adequate,
experienced, and full time, 1 Program experienced, and full-time
environmental and 1 social effectiveness. staff at s, confirmed
specialists at the NPCU. annually through APA.

e Deploy adequate, qualified, | Minimum CPCU Before Qualified, adequate,
experienced, and full-time, 1 | Conditions to | County disbursement  of experienced, and full-time
environmental and 1 social | access Level 2 | Governments LEVEL 2 grants to staff at CPCU, confirmed
specialists at the CPCU. grants (for counties. annually through APA.

counties)

e Build the County SRIM capacity | IPF NPCU Within 2 years after Training program to
through training and peer to peer CPCU effectiveness. strengthen SRIM in
learning. SRIM Unit counties.

CoG

e Digitize and integrate SRIM into | IPF NPCU Within 1 year after NEMA  ESIA  approval

NEMA ESIA approval process. NEMA Program processes incorporating
SRIM Unit effectiveness. SRIM.

e Collaborate with lead ESHS | IPF NPCU Lead ESHS Agencies Continuous. Training Program, and

agencies’, to train county ESHS CPCU CoG training reports.

staff and contractors on ESHS
aspects. Training program
developed by SDD and lead ESHS
agencies.

Number of trainings and

technical assistance
provided.
confirmed through

progress reports.

7 Including DOSHS, NEMA, SRIM unit, NCA, CAJ, NGEC, NCPWD, PSC, State Department for Lands(SDL), and NLC
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1 PROGRAM DESCRIPTION
1.1 Background

1. The Devolution Sector Plan (DSP) is the overall umbrella strategic framework for
devolution.® The theme of the 2024-2028 DSP is “ the acceleration of the performance of devolution”
and its objectives include improving capacity in service delivery, resource management, and
accountability; improving access to decentralized services; ensuring effective participation by
communities in governance and socioeconomic development; and strengthening intergovernmental
cooperation and collaboration for resolution of emerging issues in devolution.

2. KDSP Il builds on the results achieved under KDSP. This includes improvements in: (i) the
quality of financial statements and financial reporting; (ii) compliance with budgeting formats; (iii)
adherence to procurement procedures; (iv) planning, monitoring and evaluation (M&E) (set up of
county M&E committees); (v) timely development of County Integrated Development Plans (CIDPs)
and Annual Development Plans (ADPs); (vi) processes in public participation and (vii) county audit
outcomes (two counties obtained unqualified audits for FY2017/18 and the number of counties with
adverse and disclaimed audits reduced). Counties also established functional civic education units and
processes for public participation and developed infrastructure investments.

3. KDSP Il also builds on lessons and experiences from KDSP. These include: (a) the need to fully
align results and responsibilities with institutional mandates; (b) improved identification of key
stakeholders responsible for delivery of results and their incorporation into Technical Results Teams;
(c) provision of adequate incentives to coordinate and implement reforms across various areas; (d)
stronger links between addressing identified governance constraints and consequential (measurable)
improvements in service delivery; (e) rigorous quality assurance processes to verify the Annual
Performance Assessment (APA) results; (f) the effectiveness of using the IPF component to finance
national-level Program coordination; and (g) the need to include national-level agencies responsible
for environmental and social standards in the Program design.

1.2 PforR Program Scope

4. The Program will provide county governments with two types of grants: Level 1 and Level 2
grants. The Level 1 will support counties in the implementation of key reforms that will facilitate the
achievement of key results of the Program. This includes development of policy and legislation,
strengthening governance systems, and providing focused TA and capacity building (see PAD Annex
2). The Level 1 will also support Program coordination and Program-related technical consultations at
the county level (national level Program coordination will be supported through the IPF component).
The Level 2 will support counties to adequately finance priority service delivery investments that meet
eligible criteria outlined in Annex 3 and detailed in the POM. The Program will therefore finance
service delivery investments and incentivize counties to implement reform actions and achieve results
in three KRAs as follows:

o KRA 1 will support efforts towards enhancing financing to, and expenditure management by
counties. In this KRA, the IPF will support the development of frameworks and guidelines for
county revenue mobilization; policy and legislation to support financing for service delivery
units through Appropriation-in-Aid (A-in-A) and Authority-to-Incur Expenditure (A-I-E); and
structures and tools to support counties institutionalization of shared project management
functions (i.e., the County Single Project Management Unit, SPMU). The DLIs and
Disbursement-Linked Sub-Indicators (DLSIs) will similarly target the revenue mobilization
agenda (e.g., increased revenue collection, enhanced accuracy of fiscal forecasting and

8 The DSP has clear links with the county-facing pillars of the Public Finance Management Reforms Strategy (PFMRS) 2024-2028 and the
Public Sector Transformation Strategy (PSTS) 2024-2028, which will both also inform and support Program results.
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expansion of revenue base), timely communication on releases of conditional grants,
automation of the county exchequer requests, and implementation of pending bill action plans.

KRA 2 will support national and county government initiatives towards strengthening
intergovernmental coordination, institutional performance, and integration of HR and
payroll data. The IPF will support the development of policy, legislation, and administrative
procedures for the operationalization of inter-governmental, inter-city and inter-municipality
forums. The IPF will also support the development of guidelines including on county HR and
skills audits, model organization structures for customization by counties, and performance
management. DLIs and DLSIs under this KRA will target counties conducting and implementing
recommendations of HR, Skills, and payroll audits, alignment of county staffing with
departmental functions, and improving credibility of the payroll.

KRA 3 will support improvements in oversight, participation, and accountability. The IPF will
support the development of guidelines on project stock taking, community led-project
management committees and climate change risk screening and preparedness (including
assessment of the climate resilience of existing infrastructure assets). The IPF will also support
the roll out of the county PIM framework. The DLIs and DLSIs will focus on establishment of
project management committees; county compliance with the PIM framework and the
development and operationalization of a county investment dashboard with a citizen feedback
interface (which is used to improve public investments). KDSP Il will be a hybrid Program. The
IPF and PforR components are outlined in Table 1-1.

Table 1-1. Overview of KDSP Il

Component Subcomponents Level of Financing Instrument
Intervention
1. Policies, capacity | 1.1 Program management, | National IPF
building, and Program | coordination of the overall
management® operation, and performance
assessment
1.2 Policy development, TA,
and capacity building
2. County institutional | 2.1 Institutional and | Subnational PforR — Governance and
building and | capacity development?'® Institutional Support Grant
investments (aligned to Disbursement-
Linked Indicator, DLI 1)
2.2 Service Delivery PforR — Service Delivery
Investments Investment Grant (aligned to
DLI 2)
1.3 Expenditure Framework
5. The overall financing over the next five years is USS 315 million, total government program

is US$300 million out of which the PforR financing constitutes US$135 million (45 percent). The
breakdown of the IDA financing of US$150 million is shown in Table 6. USS$132 million will comprise
grants to county governments, USS3 million will support a national-level DLI, and US$15 million IPF
component will support policies, capacity building, and Program management. The funds will be
appropriated using the National Budget Framework, and the County Government Conditional
Additional Allocation Act (CGAAA) will provide the legal basis for the disbursement of the grants.

9 Directly attributable to achievement of Program results in each KRA.
10 Directly attributable to achievement of Program results in each KRA.
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1.4 Program Development Objective(s) (PDO) and PDO Level Results Indicators

6. The Program’s objective is to strengthen county performance in the financing, management,
coordination, and accountability for resources. The proposed PDO-level results’ indicators are

described in Table 1-2.

Table 1-2. Program Outcomes and Indicators

PDO-Level Result

PDO-Level Indicators

Institutional Performance, and Integration of HR
and Payroll Data

Sustainable Financing and Expenditure | Counties that have increased own source revenue collected by at
Management least 10% annually over and above the rate of inflation (number)
Improved Intergovernmental Coordination, | Counties that have strengthened institutional performance as

demonstrated in APA (number)

Strengthened  Oversight,  Participation, and
Accountability

Counties with public investment management dashboards with
citizen feedback mechanisms (number)

1.5 Eligible Investments under the Program

7. The Program will support a range of investments in construction and/or rehabilitation of
infrastructure in the following sectors: agriculture, health, transport, trade, education, county public
works, firefighting and disaster management, cultural activities, public entertainment, and public
amenities. The Program will not finance any investments in the negative list of the ESSA, and other
ineligible expenses as defined in Annex 3 of this document and the PAD (See PAD Table 10). Table 1-
3 shows the examples of Eligible and ineligible expenditures for Level 2 grants. The list of eligible and
ineligible activities will be included in the ESHSRIM Manual to be annexed to the POM, which will form

part of the Financing Agreement.

Table 1-3: Eligible and Ineligible Activities for the Level 2 Grant

Examples of Eligible Expenditures for Level 2 Grants (indicative infrastructure investments)

e Agriculture: Construction, rehabilitation, and equipping of agri-processing plants, dairy production parks, and fisheries.

e County Health

o Construction, rehabilitation/upgrading, and equipping of county hospitals, dispensaries, and other health

facilities.

o Purchase of ambulances and mobile clinics (within a maximum limit/threshold defined in the POM.)
e Cultural activities, public entertainment, and public amenities: Construction, rehabilitation, beautification, and
equipping of county libraries, museums, sports, cultural activities, parks, beaches, and recreation facilities.
e County transport: Construction and rehabilitation/upgrading of roads and bridges.
o Trade development: Construction, rehabilitation/upgrading, and equipping of markets.
e Education: Construction, rehabilitation/upgrading, and equipping Early Childhood Development Education (ECDE)s,

village polytechnics, and childcare facilities.

e County Public Works: Construction rehabilitation/upgrading of piping, drainage, toilets, gutters, and so on.

o Firefighting and disaster management

o Construction, rehabilitation/upgrading, and equipping of county fire stations.
o Purchase of fire engines (within a maximum limit/threshold defined in the POM).

Examples of ineligible expenditures for Level 2 Grants

e Activities on the negative list of the ESSA.

e Investments in loans, other micro-credit schemes, and other securities.
e Investments made outside the CIDPs and annual development plans.
e Recurrent expenditures, such as salaries, utility costs (for example, electricity and water), and rent.

e School bursaries and scholarships.
e Foreign study tours.

e Expenditures for infrastructure funded by other development partner programs/grants.
e Any sub-project that may involve forced, physical and/or economic displacement or resettlement of more than 200

people.
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1.6 Disbursement Linked Indicators and Verification Protocols

8.

The Program has seven DLIs which represent the principal way in which PDO indicators will
be met. Each DLI is broken down into annual milestones, the achievement of which will trigger the
associated disbursement. The following table presents the DLIs, their link to Program KRAs and their
corresponding amounts:

Table 1-4. DLIs

KRA 1: Sustainable Financing and KRA 2: Improved Intergovernmental KRA 3: Oversight, Amount
Expenditure Management Coordination, Institutional Participation, and (Uss,
Performance, and integration of HR Accountability millions)
and Payroll Data
DLI DLI 1: Average no. of days taken by 3*
NT, OCoB and CBK to process county
exchequer requisitions once
submitted.
DLI 2: Participating counties that have core governance arrangements in place to manage public resources!! 24
DLI 3: Counties that have increased 25

own source revenue collection by at
least 5% annually over and above the
rate of inflation.

DLI 4: Counties that are implementing 25
pending bills action plans.

DLI 5: Counties that have integrated 25
their HR records, authorized staff
establishment and  payroll, and
uploaded cleaned payrolls in the UHRIS.

DLl 6: Counties that are enhancing 12
accountability for results through an
integrated performance management
system.

DLl 7: Counties with public | 21
investment dashboards with
citizen feedback mechanisms.

TOTAL 135

Note: *DLI 1 pricing is indicative at pre-appraisal stage, given ongoing discussions on the envelope of the operation. If IDA
financing for the PforR is increased, DLI 1 will be increased accordingly.

Note: *USS15 million will be used for the national-level IPF.

9. Verification protocols for DLIs. The Program DLIs will be verified on an annual basis by an
independent verification agent (IVA) recruited by the SDD. The processing, receipt, review, quality
assurance, and adoption of the IVA report are detailed in the PAD, Annex 1, and the POM. The IVA
must be a reputable independent third-party firm. Assessment results will determine the Level 1 and
2 allocations. During the first year of the Program, the IVA will be financed through a project
preparation advance.

1.7 Institutional and Implementation Arrangements

10. The SDD will be responsible for overall implementation, management, and coordination of
KDSP Il. The other four coordination partners will be (i) Council of Governors (CoG) (ii) NT (iii)
Intergovernmental Relations Technical Committee (IGRTC) and (iv) Public Service Commission (PSC).

1 n the first year, counties will: (i) Sign a participation agreement and disclose it on the county website and (ii) prepare approved
workplans, cash plans, and budgets consistent with the agreed methodology and standards. In subsequent years, these results will also
include: (i) qualified or unqualified audit opinions (with action plans for addressing qualifications); (ii) reports on implementation progress
and use of Program funds; and (iii) timely releases of KDSP Il funds from the CRF to the SPA.
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11. Implementation arrangements are consistent with inter-governmental structures and are
informed by lessons learned under KDSP I. These institutional arrangements will include: (a) a
national PStC (Program Steering Committee) that will steer overall policy dialogue and strategic
direction; (b) an inter-governmental Program Technical Committee (PTC) that will handle technical
and operational issues; and (c) a National Program Coordination Unit (NPCU) for day-to-day
management. Additionally, each county will have a PStC and PTC for management of county-level
results. PTCs at both levels will have membership from relevant technical agencies and departments
(Program Implementation Teams) which will be organized into dedicated Results Teams for each KRA.
To enhance information sharing, consultation, and coordination with other devolution programs in
the country, the Program will leverage the Devolution Sector Working Group and relevant
Development Partner Working Groups.

12. A participation agreement template providing more details on respective roles and
responsibilities of participating government entities, which is aligned to the relevant legal
frameworks, will be included in the POM. The POM will also clarify the necessary arrangements to
ensure adequate financing for the MDAs to achieve results and will align with intergovernmental
program agreements executed as required under the County Government Conditional Additional
Allocation Act (CGAAA).

1.8 Results Monitoring and Evaluation

13. Program monitoring and reporting will be based on the Results Framework, DLI reporting
requirements, and Program Action Plans (PAPs). Reports to be produced will include the APA reports,
semi-annual reports, audits, and the mid-term review report. M&E data will come from the
government’s own systems as tracked by the county departments and NPCU. County governments
will prepare reports and submit them to CoG for consolidation and submission to the NPCU, which
will then prepare a single progress report. To ensure that reporting is comprehensive, accurate and
timely, there will be continuous Technical Assistance (TA), capacity building and peer-to-peer learning.

1.9 Disbursement Arrangements

14. Disbursements are subject to PforR procedures and will be based on the achievement of
DLls. For the national level agencies, the Program activities will be factored in their annual work plans
and Program Budgets (AWPB) and will be financed using government funds. The SDD will work closely
with NT to ensure that the entity government budget allocation and exchequer are adequate to meet
the DLIs. On achievement of the results, the IDA funds will be disbursed to the Consolidated Fund and
no further accountability would be required by the Bank. For counties, Program funds will be
channelled to counties as conditional grants via existing Special Purpose Accounts (SPAs) open and
used under KDSP Il in line with the POM. The participating counties will provide quarterly Statement
of Expenses (SOEs) to the NPCU at SDD which will be incorporated in the quarterly Interim Financial
Reports (IFRs) for submission to the Bank. A DLI Advances Account (DAA) will be opened at NT through
which IDA disbursement will be disbursed as conditional grants to counties.

15. The IPF component will be implemented by SDD which is deemed to have adequate FM
capacity developed during the implementation of KDSP I. A summary of these FM arrangements is
as follows: (i) Budgeting- this will be done as part of the SDD budget, with a separate IDA budget code
assigned for the Project. A qualified finance officer will be deployed to support budget preparation,
execution, monitoring and reporting; (ii) Funds flows- the Program will use a foreign currency
denominated Designhated Account (DA) opened at the Central Bank of Kenya (CBK). The DA ceiling will
be variable and the DA threshold for direct payments will be captured in the Disbursement and
Financial Information Letter (DFIL). The disbursement methods will be detailed in the DFIL and will
include direct payment, reimbursement, advances, and special commitment. The NT will manage the
DA
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1.10 Capacity Building

16. To support the effective delivery of capacity-building interventions, county governments
will conduct annual self-assessments on capacity gaps, and thereafter design and implement a
capacity-building strategy that will form part of each counties annual reform action plans (IPF and
PforR). The annual reform action plans will also include any recommendations made through the
PAPs. This will ensure the development and delivery of mutually reinforcing and cohesive capacity-
building interventions and approaches that are sequenced, responsive, and adaptive to the capacity
asymmetries across counties. The National Technical Implementing Partner Teams (NTIPTs) will
facilitate and provide supply-driven policy and legislative development, prepare guidelines, provide
training on core institutional public sector capabilities. The NTIPTs, in consultation with the County
Program Implementation Teams (CPITs) will also support demand-driven, nuanced TA and hands-on
mentoring tailored to respond to county needs.

17. County governments will use their Level 1 Grant to finance capacity-building interventions
related to the achievement of results in each KRAs as per approved annual reform action plans.
Counties will also use these resources to finance the procurement of office, information and
communication technology, and specialized equipment (in accordance with the investment menu
provided in the POM).

18. Program Operational Manual (POM): A Program Operational Manual that will be prepared
as an effectiveness condition will include: (a) the activities and timetable of actions to be carried out
under the Program; (b) excluded activities; (c) the respective roles and responsibilities of entities
participating in the Program; (d) the composition and responsibilities of the Program Implementation
Team; (e) the fiduciary, technical and operational aspects and procedures for implementation of the
Program, including the financial management procedures; (f) the procedures for distribution of IDA
credit proceeds; (g) the verification protocols for the DLIs and DLRs; (h) the Anti-Corruption Guidelines;
(i) procedures for screening sub-projects by counties and concurrence by SDD in consultation with the
World Bank and (i) the Program Action Plan. The POM will also include guidelines for implementation
of ESHS aspects under the Program.

1.11 Environmental and Social Systems Assessment (ESSA) Scope and Methodology

1.11.1 Purpose and Objectives

19. The ESSA has been prepared by the WB for the PforR component of the Program to determine
the capacity of the borrower’s systems to plan and implement effective measures for the management
of ESHS risks associated with the Program, and to promote E&S sustainability and requirement to
avoid, minimize, or mitigate adverse ESHS impacts. In accordance with the WB PforR policy
requirements, the borrower will apply national systems for the management of ESHS risks associated
with the PforR interventions, provided these are consistent with the WB’s PforR policy requirements,
including the six PforR Core Principles and key planning elements.

20. The specific objectives of the ESSA are to:

i. identify the Program’s potential ESHS effects;

ii. review the existing policy, legal, regulatory, and institutional frameworks relevant to ESHS
management of effects related to Program’s interventions;

iii. assess the capacity of implementing institutions in managing potential adverse ESHS risks
and impacts associated with the Program;

iv. assess the Program’s system performance with respect to the Six core PforR principles and
identify strengths, weaknesses, opportunities, and threats in Program performance; and

v. recommend specific actions to address gaps in the Program’s ESHS systems that will be
embedded into the PAP and Program design, to strengthen the Program’s performance.
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21. The ESSA process entailed the review of the borrower systems at the national and county
levels, and assessment of the capacity of the implementing institutions to effectively manage the
Program’s ESHS effects. In this regard, the WB team applied various approaches as outlined below.

Screening of the Program activities was undertaken during the concept stage to identify
potential ESHS effects of the Program and to confirm that no activities that meet the defined
exclusion criteria are included in the PforR. The screening was also to identify potential ESHS
effects of the Program which may not meet the Policy’s criteria for exclusion but potentially
pose unacceptable adverse risks that are considered to likely have significant adverse impacts
that are sensitive, diverse, or unprecedented on the environment and/or affected people,
thus not eligible for PforR financing.

Comprehensive desk review of relevant country policies, legal, regulatory, and institutional
frameworks, and Program documents that address ESHS aspects relevant to the Program.
This entailed the review of:
i.  The applicable national and institutional systems and capacities for ESHS
management;
ii. Program documents, such as Program Concept Note, Program Appraisal
Document; and
iii. Recent ESSA reports for other PforRs, such as the Governance for Enabling Service
Delivery and Public Investment in Kenya (GESDeK 1), Kenya Urban Support
Program (KUSP) | & II, Kenya Devolution Support Program (KDSP I), Financing
Locally Led Climate Action (FLLoCA), Kenya Water Sanitation and Hygiene Program
(WASH), Kenya Green and Resilient Expansion of Sustainable Access to Electricity
Program (GREEN) among others.

System, Institutional and Capacity Assessments conducted through consultations with
stakeholders at the national and regional levels to consider the applicability as written versus
in practice for ESHS effects management and consistency with the six ‘core PforR principles’.
The ESSA team held regional level consultations in Nakuru and Nairobi counties with
participants from lIsiolo, Taita Taveta, Vihiga, Elgeyo Marakwet, Kajiado, Kakamega, Makueni,
Nakuru, Nairobi, Mombasa, Nyandarua, Kisumu, and Kisii counties, including Ministries,
Departments and Agencies (MDAs), civil society groups, representative of Vulnerable and
Marginalized Groups (VMGs). National-level consultations were held in Nairobi bringing
together implementing agencies, MDAs relevant to the Program and civil society groups. The
sampling criteria considered counties with registered and unregistered community land,
where minority sVMGs are present, county Social Risk and Impacts Management (SRIM)
committees have been formed or inducted, as well as counties presenting lessons learned and
best practices in governance. A total of 173 stakeholders (80 female, 93 male) were consulted
during the preparation of the ESSA. The detailed list of stakeholders consulted is presented
in Annex 4.

Environmental and Social (E&S) Focal persons from all the 47 counties trained on E&S risk
management under past and ongoing World Bank-funded operations. The focal persons
were engaged to identify opportunities to harmonize E&S structures across projects, to ensure
E&S sustainability.

The SRIM Unit under the Directorate for Social Development engaged county Social
Development Coordinators to assess the status of SRIM interventions in counties. They
include the coordination of SRIM activities between the relevant county and national
government entities, availability of adequate and qualified social experts, effectiveness of
existing county GM systems and opportunities to enhance positive social outcomes.
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1.12 The ESSA Approach

22. The Program’s ESSA has been prepared to establish the extent to which the borrower’s
systems are consistent with the six Core Principles of the World Bank’s PforR policy. The Six Core PforR
principles include:

1. Environment and Social Management: To promote E&S sustainability in the Program design;
avoid, minimize, or mitigate adverse impacts; and promote informed decision-making
relating to the Program’s E&S effects.

2. Natural Habitats and Physical and Cultural Resources: To avoid, minimize, or mitigate
adverse impacts and promote informed decision-making relating to a Program’s E&S effects
in relation to physical and cultural resources.

3. Protection of Public and Worker Safety: To protect public and worker safety against the
potential risks associated with construction and/or operations of facilities or other
operational practices under the Program; exposure to toxic chemicals, hazardous wastes,
and other dangerous materials under the Program; and reconstruction or rehabilitation of
infrastructure located in areas prone to natural hazards.

4. Land Acquisition and Loss of Access to Natural Resources: To manage land acquisition and
loss of access to natural resources in a way that avoids or minimizes displacement, and
assists the affected people in improving, or at the minimum restoring, their livelihoods and
living standards.

5. Indigenous Peoples!? and Vulnerable Groups: To give due consideration to the cultural
appropriateness of, and equitable access to, Program benefits, giving special attention to
the rights and interests of the Indigenous Peoples and to the needs or concerns of vulnerable
groups.

6. Social Conflict: To avoid exacerbating social conflict, especially in fragile states, post-conflict
areas, or areas subject to territorial dispute.

23. The relevance and applicability of the Six Core PforR Principles to the proposed Program are
discussed under Chapter 6 where a comparative analysis of the borrower ESHS system and the Six
Core PforR principles including the key planning elements are presented.

24, ESSA validation and disclosure workshop. In line with the World Bank Policy for PforR
financing and the World Bank’s Access to Information Policy, the draft ESSA was disclosed, and its
findings presented to stakeholders for validation through a series of meetings in October 2023.
National and county level government officials, county E&S focal persons, civil society groups and
representatives of minority Vulnerable and Marginalized Groups (VMGs) were engaged. The VMG
communities represented include, Yaaku, Aweer, Ogiek, Sengwer, Waatha, Orma, El-molo, Endrois,
llchamus, llkunono, Basuba and Makonde. A total of 37 stakeholders (17 male, 20 female) participated
in the validation meetings. The draft ESSA report has been revised to incorporate the feedback from
the participants. The final ESSA report will be publicly disclosed in-country on the SDD website and
the World Bank’s external website prior to Board approval.

25. The ESSA therefore provides a good basis for decision making and identification of gap filling
measures to enhance the in-country systems and capacities for ESHS management associated with
the Program interventions, by both the WB and implementing institutions. The findings of the ESSA,
coupled with the recommendations, will be used to enhance the Program design and Program Action
Plan.

12 Known as Vulnerable and Marginalized Groups in the Kenyan context.
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2 NATIONAL ENVIRONMENTAL AND SOCIAL MANAGEMENT SYSTEMS
RELEVANT TO THE PROGRAM

26. As outlined in the PforR policy, the country systems will be applied for management of ESHS
risks of the proposed Program interventions. It is therefore necessary to ensure that the Program is
implemented within a robust system for effective management of ESHS risks. This chapter provides
an overview of Kenya’s policy, legal, regulatory, and institutional frameworks, and its relevance for
management of ESHS risks of the proposed Program. It also identifies gaps, if any, in the adequacy and
effectiveness of the system for the management of the ESHS risks.

27. Based on the analysis of the country systems, there are no major gaps in Kenyan legislation in
comparison to the six World Bank PforR Core Principles. However, some gaps still exist, more on social
risk and impacts management. They include, (i) non-compensation of persons occupying land without
the consent of the owner (e.g., squatters/encroachers) for improvements made on land before the
cut-off date, (ii) challenges acquiring and compensating unregistered community land , (iii) lack of
clarity on livelihood restoration or enhancement, (iv) insufficient targeting and inclusion of minority
VMGs and other disadvantaged or vulnerable individuals and groups in participation and benefits
sharing, (v) insubstantial public participation, and (vi) RAP preparation, review, approval and
disclosure are not entrenched in the Land Act, submission of RAP is not a mandatory requirement (but
considered a good practice) , and NEMA only requires RAP under high-risk projects related to core
principles 4 and 5.

28. Annex 1 presents Kenya’s policies, regulations, and legislative frameworks that are applicable
for the ESHS management for the proposed Program.
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3

INSTITUTIONAL RESPONSIBILITIES FOR MANAGEMENT OF
ENVIRONMENTAL, SOCIAL, HEALTH AND SAFETY SYSTEMS

The following institutions listed in Table 7, are tasked with managing environmental, social, health and safety
risks and impacts of the Program for realization of benefits.

Table 3-1: Institutional Responsibilities for Management of Environmental and Social Effects

women in environmental management at the county
level. The environmental management committees are
constituted by the Governor and are responsible for

No. Institution Responsibilities Relevance

1. State The SDD is the lead implementing agency, and | The SDD will coordinate other
Department for coordinator of all Program activities at the Ministry of | agencies that will implement different
Devolution (SDD) | Devolution. The SDD will oversight all Program-related | components of the Program, which

matters, including policy guidance, supervision, and | will include; reviewing and validating

monitoring of E&S management. the sub-projects identified and
screened by counties, in consultation
with the World Bank, preparing the
Environment, Social, Health and Safety
Risks and Impacts Management
Manual *3, and monthly and quarterly
reports on ESHS compliance.

2. Ministry of | The Ministry is responsible for environmental risk | Program- activities shall be carried out
Environment, management at the policy level. in manner that ensures appropriate
Climate Change | The mandate of the Ministry is to monitor, protect, | usage of the environment, water, and
and Forestry conserve, and manage the environment and natural | natural resources. Physical

resources through sustainable exploitation for socio- | investments under the Program will

economic development. undergo E&S risk screening, and
requisite ESMPs  developed (if
necessary) to guide the management
of adverse impacts and to ensure E&S
sustainability.

3. National NEMA is mandated, under the Environmental | Infrastructure Program activities shall
Environment Management and Coordination Act (EMCA) No.8 of | entail civil works and environmental
Management 1999, amended in 2015, to supervise and coordinate | and social assessments will be
Authority all matters relating to the environment and implement | prepared and submitted to NEMA for

related policies. review and issuance of licenses.

NEMA approves ESIAs, monitors environmental | Environmental audits will also be

compliance advice on land-use planning and ensures | prepared for investments under the

that environmental management is integrated into | Program and submitted to NEMA

development policies, programs, plans and projects. annually. The counties and SDD will
liaise with NEMA in monitoring
compliance and implementation of
ESMPs. NEMA will also play a critical
role in undertaking the capacity
building of county teams.

4. County The County environmental committees contribute to | The committees have a responsibility
Environmental decentralization of environmental management and | to conduct site visits and review the
Committees enable the participation of local communities including | environment related reports of the
(CEC) persons with disabilities, marginalized groups and | County projects and in some cases

attend site meetings of the sub-
projects to follow-up on critical issues.

13 The ESHSRIM Manual will include guidelines on land acquisition, stakeholder engagement and inclusion of
minority VMGs and other disadvantaged groups and individuals, grievance management, Occupational Health,
and Safety, among others.
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the proper management of the environment within the
County for which it is appointed.

These are in relation to infrastructure
related activities.

The Court has jurisdiction over any disputes relating to
the environment and land. The Court has powers to
deal with disputes relating to: i) land administration
and management; ii) public, private and community
land and contracts, choses in action or other
instruments granting any enforceable interests in land;
iii) appellate jurisdiction over the decisions of
subordinate courts or local tribunals in respect of
matters falling within the jurisdiction of the Court; and,
iv) it exercises supervisory jurisdiction over the
subordinate courts, local tribunals, persons or
authorities in accordance with Article 165(6) of the
Constitution.

The Court shall be engaged as and
when matters arise as related to
implementation of Program activities
such as construction operations
particularly when such environmental
related complaints/ grievances cannot
be resolved through Program’s GM at
sub-project, county, municipal and
national levels.

5. Environment and
Land Court

6. Directorate  of
Occupational
Safety and
Health Services
(DOSHS)

The DOSHS within the Ministry of Labour and Social
Protection has the responsibility of ensuring safety,
health, and welfare of all workers in all workplaces. It
also administers the Work Injury Benefits Act, 2007
(WIBA, 2007) which provides for compensation of
workers who have been injured or have suffered a
disease out of and in the course of employment.
Inspecting workplaces to ensure compliance with
safety and health laws, including Investigation of
occupational accidents and diseases with a view to
preventing recurrence, training on OHS, first aid and
fire safety and disseminating information on OHS to
customers, among other issues.

DOSHS will play a key role in the
Program by inspecting and auditing
workplaces to promote best practices
and ensure compliance with safety
and health standards as set out in
OSHA, 2007 and its subsidiary
regulations. Based on the gaps
identified on OHS compliance during
implementation of KDSP | and KUSP |,
DOSHS will be critical in undertaking
capacity building of county teams.

7. The National
Construction
Authority (NCA)

The NCA was constituted to regulate, streamline and
build capacity in the construction industry. It oversees
the Kenyan construction industry and coordinates
developments in the sector to ensure an effective and
sustainable industry. The authority oversees; i)
accrediting and registering contractors and regulating
their professional undertakings, ii) registering all
construction projects, iii) accrediting and certify skilled
construction  workers and  construction = site
supervisors, iv) commissioning research into matters
relating to the building sector, and v) the authority
develops and publish a code of conduct for the
construction industry.

NCA will register sites and issue
permits for construction sub-projects
under the Program as due diligence in
ensuring quality work.

The authority will also have a
supervision role as part of its mandate
to manage construction sites including
safety aspects and to manage quality
assurance in  the construction
industry.

8. Ministry of
Roads and
Transport
(KeRRA, KURA
and KeNHA)

The mission of the Ministry is to provide efficient,
affordable and reliable transportation services for
sustainable economic growth and development.

The mandate of KeNHA, KURA and KeRRA as defined in
the Kenya Roads Act, 2007 in the management,
development, rehabilitation and maintenance of
national urban trunk roads and constructing,
upgrading, rehabilitating and maintaining rural roads,
respectively.

Investment grants under the Program
will involve providing support for
improving access to and coverage of
key rural and urban services, such as
roads and NMTs, as well as for
strengthening the resilience and
sustainability of the infrastructure.

To ensure harmony in road
infrastructure  development and
appropriate operation and

maintenance, the listed Road Agencies
in line with the Road Act 2007 will be
consulted by the counties/ NPCU as
relevant during feasibility stage to
harmonize the proposed interventions
and the design standards as well as
during implementation phase to avoid
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conflicts in road infrastructure

developments.

9. Ministry of The Ministry is domiciled in the Office of the President. | KDSP Il will be implemented in all the
Interior and It is charged with the responsibility of public | 47 counties. Some counties have
Coordination of | administration, internal security, and championing | security related issues, and the
National campaign against drug and substance abuse. The | Program will work with the respective
Government Ministry also coordinates state functions and offers | counties public administration to

reception services to all Government ministries. The | ensure contractors involved in sub-
Ministry’s functions have evolved and its operations | projects implementation are safe.
restructured over time to address emerging issues. It

has remained decentralized to the grassroots in order

to provide a framework for quick interpretation,

dissemination and implementation of Government

policies.

10. | County Counties are empowered through the County | County Government and its relevant

Governments Government Act to oversee planning of development | departments shall implement
projects by coordinating and ensuring integrated | Program roll out and ensure no activity
planning  including  coordinating the  public | being implemented will be a source of
participation and environmental protection. danger, discomfort, conflict or
The County Governments have powers to control or | annoyance to the public at large. As
prohibit all businesses, factories and other activities | major beneficiaries of the Program,
including the proposed Program which by reason of | county governments will prepare all
smoke, fumes, gases, dust, noise or other cause, | the required ESHS instruments (such
maybe a source of danger, discomfort or annoyance to | as ESIAs/Simple Project
the neighborhood. They also have powers to prescribe | reports(SPRs)/ESMPs, RAPs) for the
conditions that such businesses, factories, and other | subprojects.  Counties will submit
developers must comply with. ESMPs, SPRs to NEMA for review,
Further, counties are mandated to promote the | approval, and licensing as applicable.
interest and rights of minorities, gender equity and | Counties will submit RAPs to NLC
representative citizen engagement in county planning, | where compulsory land acquisition is
formulation, and adoption of integrated development | envisioned.
plans. The counties will also be responsible
for supervision and monitoring
implementation of the subprojects
through the CPCU.

11. Ministry of | The department focuses on the welfare of the family, | The Program aims to empower
Labour and | women, Children, older persons and other vulnerable | individuals and communities to
Social Protection | groups with special attention accorded to Persons with | facilitate sustainable social

-State
Department for
Social Protection
and Senior
Citizen Affairs
-Directorate for
Social
Development

Disabilities (PWDs). The mandate of the department is
formulation, review and implementation of Social
Security, employment, programme for persons with
disabilities, National Human Resource Planning and
Development, National labour productivity, Child
Labour and regulation management, Facilitating and
Tracking Employment creation, Co-ordination of
National employment, Internship and Volunteers for
public service, Community Development, Protection
and advocacy of needs of Persons with Disabilities,
Social Assistance Programmes, Workplace Inspection
and Workman’s Compensation.

development for improvement in their
livelihoods. This will be facilitated
through targeting for the most
deserving beneficiaries of Program
benefits.
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12. | Social Risk and The SRIM unit has proposed the formation of County | The SRIM  Unit will support
Impacts SRIM Committees. Fifteen committees are earmarked | implementing agencies to identify and
Management for establishment this fiscal year (2023/24), in | Mitigate social risks and impacts and
(SRIM) Unit consultation with key stakeholders such as CoG, SDD | enhance positive social outcomes
ur'1der the and other relevant entities. The membership of these | throughout the Pr'ogram cyc'le. The
Dlrgctorate for committees would include DOSHS, NEMA, Labour, Proposed .commlttee's will ) be
Social Children’s, Gender, Public Works, NGAO, County |nstrumenta! in s'upportlng counties to
Development | manage social risks and impacts and

Government, among others. Further, the SRIM unit is . .

. ' enhance positive social outcomes.

Proposed County partnering with the Kenya School of Government (KSG)
Social Risks and and University of Nairobi to train the committees and
Impacts other social specialists involved in development
Management projects. The Unit is currently facilitating the formation
Committees of additional committees in lacking Counties and

development of a social risk management curriculum,

under the FLLoCA.

13. | Commission on | The mandate of the office of the Ombudsman is two- | During Program implementation, CAJ
Administrative fold, and extends to both national and county | will lead the rollout and
Justice governments. The Commission tackles | implementation of GM across the

Maladministration (Improper Administration) in the | counties. CAJ will also participate in
Public Sector; oversees, and enforces the | sensitization of the GM to the
implementation of the Access to Information Act, | members of the public.

2016. The types of complaints considered are; (i)

Citizen against State/public officers and institutions; (ii)

Public Officers against fellow public officers; and, (iii)

Public Institutions against other public institutions.

14. | National Gender | The over-arching goal for the NGEC is to facilitate the | The Commission will be consulted to
and Equality | reduction of gender inequalities and the discrimination | facilitate adherence to gender
Commission against all; women, men, PWDs, the youth, children, | mainstreaming and inclusion of VMGs
(NGEC) the elderly, ethnic minorities, and VMGs. and other disadvantaged groups in

Program interventions through;

(i) capacity building of; ii) ensuring all
segments of the public are
meaningfully engaged; and iii)
Counties document on the identified
gender mainstreaming and inclusion
areas throughout the Program cycle.

The Program can apply the provisions
of the National Framework for
Minorities and Marginalized
Communities under preparation to
enhance the inclusion of VMGs and
other disadvantaged or vulnerable
groups and individuals, understand
the locations of VMG communities,
and build the capacity of national and
county government actors on
meaningful engagement of VMGs and
other disadvantaged or vulnerable
groups and individuals.

15. National Council | The National Council for Persons with Disabilities is a | Program actiivies will consider PWDs

for Persons with
Disability
(NCPWD)

state corporation established by an Act of Parliament;
the Persons with Disabilities Act No. 14 of 2003 and set
up in November 2004. The Council is mandated to
promote and protect equalization of opportunities and
realization of human rights for PWDs to live descent
livelihoods.

as beneficiaries, in promoting their
inclusivity, human dignity, equality,

equity, and integrity. During the
design review of infrastructure
investments, the NPCU will

collaborate with the NCPWD to

23




ESSA — The Second Kenya Devolution Support Program (KDSP II) in Kenya

facilitate inclusion of  design
specifications to cater for the needs of
the PWDs.

16. Ministry of Public | The department is tasked with the promotion of | The department will be consulted in
Service Gender | equitable socio-economic development between | ensuring Program activities promote
and Affirmative | women and men; monitoring of 30% access to | gender equality, socio-economic
Action government procurement opportunities for women, | empowerment of women and

youth, and persons with disabilities; establishment and | reduction of GBV/SEA-SH.
State implementation of gender management system; and
Department for | coordination of Programmes for the reduction of
Gender gender-based violence (GBV).

17. | Office of the Data | The Mandate of the ODPCis to regulate the processing | ODPC will focus on three areas for the
Protection of personal data; ensure that the processing of | proposed Program:

Commissioner
(ODPC)

personal data is guided by the principles set out in
Section 25 of the Act; protect the privacy of individuals;
establish the legal and institutional mechanisms to
protect personal data and provide data subjects with
rights and remedies to protect their personal data from
processing that is not in accordance with the Act.

i) Build the capacity and partnership
with implementing agencies to
enhance data processing operations;
ii) ensure private data collected under
the Program is safeguarded; and

iii) equip stakeholders with adequate
capacity on data protection to
promote self-regulation.
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4 ENVIRONMENTAL, SOCIAL, HEALTH AND SAFETY EFFECTS OF THE PROGRAM

4.1 Introduction

29. This chapter presents the anticipated ESHS benefits, risks, impacts, and management measures
specific to the KDSP Il Program activities.

4.2 Scope of Program

30. The Program will strengthen county institutional performance and management of resources for
service delivery through reforms in financing, expenditure, institutional and human resources management,
oversight, citizen participation, and accountability under Level 1 grants. Under Level 2 grants, the Program will
finance investments which will range from small to medium-scale infrastructures, like projects undertaken
under KDSP | and, to some extent, KUSP |, such as rehabilitation and construction of infrastructure in health,
education, agriculture, among others. The investments will involve civil works activities with potential ESHS
implications.

E&S Risk Rating

31. Because of the significant geographic dispersion of the participating counties, and constraints around
oversight; different scales of proposed investments; the potential direct and cumulative E&S risks and impacts
associated with the sub-projects proposed under the Program; the capacity of the Program coordination and
implementation teams, and gaps identified in the institutions responsible for managing ESHS risks in the
country; the varying capacity of county institutions to roll out the proposed reforms, as well as the exclusion
of VMGs and other disadvantaged or vulnerable individuals and groups from the public participation process
and access to Program information, benefits and opportunities, the overall E&S risk of the Program is rated as
Substantial.

4.3 Exclusion Principle

32. This principle applies to Program activities that meet the exclusion criteria regardless of the
borrower’s capacity to manage such ESHS effects. In the PforR context, exclusion means that an excluded
activity is not included in the identified investment menu. The exclusion principle also applies to any activity
that requires completion of non-eligible activity to achieve its contribution to the PDO and/or DLI. In this
regard, the Program is designed to exclude investments that are likely to have significant adverse ESHS risks
and impacts or are categorised as high-risk sub-projects under the World Bank ESF and Kenya’s EIA
Regulations. The six core principles under the PforR will apply to all investments as a mechanism for avoiding,
minimising, or mitigating adverse ESHS risks and impacts.

33. The Program shall exclude sub-projects that are likely to result in:
a. Anyinvestments that trigger high or substantial risks under the World Bank Policy for Program-
for-Results.

b. New investments or expansion of;
i. power plants; dams; highways; urban metro systems; railways and ports;
ii. engineered sanitary landfills;
iii. construction and installation of incinerators;
iv. activities related to construction of solid waste management facilities, including
collection and transfer stations;
v. decommissioning of dumpsites;
vi. office buildings;
vii. projects with potentially significant risks to protected areas or national parks;
viii. manufacturing or industrial processing facilities;
ix. investments which may be considered temporary in nature, e.g., murram/gravel roads,
temporary relocation sites; and
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X. construction of wastewater treatment facility
Significant conversion or degradation of critical natural habitats or cultural heritage sites.
Air, water, or soil contamination leading to significant adverse impacts on the health or safety of
individuals, communities, or ecosystems.
Workplace conditions that expose workers or adjacent community members to significant health
and personal safety risks.
Large-scale changes in land use or access to land and/or natural resources.
Adverse E&S impacts covering large geographical areas, including transboundary impacts, or
global impacts such as greenhouse gas (GHG) emissions.
Significant cumulative, induced, or indirect adverse impacts.
Activities that involve the use of forced or child labour.
Significant adverse social impacts, marginalization of, and/or may give rise to significant conflict
within or among communities or social groups.
Activities with high risk of Gender Based Violence (GBV) and Sexual Exploitation and
Abuse/Sexual Harassment (SEA/SH).
(a) Land acquisition, physical and/or economic displacement of a scale or nature that will have
significant adverse impacts on affected people. (b) Use of forced evictions. (c) Activities that may
involve physical and/or economic displacement of more than 200 PAPs. “activities
Activities that would:
i. adversely affect lands or rights of Traditional Local Communities or other VMGs;
ii. have adverse impacts on land and natural resources subject to traditional ownership or
under customary use or occupation;
iii. cause the relocation of VMGs from land and natural resources that are subject to
traditional ownership or under customary use or occupation; or
iv. have significant impacts on cultural heritage that is material to the identity and/or
cultural, ceremonial, or spiritual aspects of the affected communities.
n. Investment on land for which ownership cannot be ascertained, land with any
encumbrances, including boundary conflicts, family disputes, court cases, absentee
landlords and succession challenges.

4.4 Potential Environmental, Social, Health, and Safety (ESHS) Benefits
34, The PforR Program will significantly deliver ESHS benefits which will vary from county to county
depending on the investments’ menu. The potential ESHS benefits include, but are not limited to the following:

LR S

EHS

Create a clean environment and improve living conditions through green spaces from establishing
public parks and landscaping public areas.

Improve health and sanitation (at markets, bus terminus, households) through provision of water
and wastewater management systems.

Enhance public health through constructing and rehabilitating health and water infrastructures |
to reduce cases of waterborne diseases such as typhoid, diarrhoea, cholera, schistosomiasis, and
intestinal worms from provision of clean water to households and wastewater management
systems.

Reduced air pollution from dust.

Reduced water and soil pollution from untreated wastewater effluent.

Improved roads will enhance safety and access to basic services.

Reduce road-users’ conflicts and pedestrian accidents through Non-Motorised Transport (NMT)
facilities and bus terminus.

1 Land acquisition and resettlement aspects will be guided by the land acquisition and compensation guidelines to be
included in the ESHS Manual annexed to the POM.
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4.5
35.

36.

Enhance traffic flow, improve air quality, reduce dust levels, and lower fuel consumption through
better roads.

Reduce the risk of flooding and erosion through improved storm water drainage systems.
Increase awareness on the importance of environmental health and safety management at the
national and county levels.

Promote climate-smart and resilient infrastructure.

Address adverse climate related disasters such as floods that may adversely impact income
streams and production as well as limit access to opportunities and services.

Social

Increase effectiveness and efficiency of the counties in service delivery by strengthening
transparency and accountability in the management of public resources.

Improve processes of public participation and disclosure of information, through (i) guidelines
with protocols on mainstreaming gender, disability, and inclusion of VMGs and other
disadvantaged or vulnerable individuals and groups in the public participation process; (ii) county
project investment dashboards with citizen feedback interface on project implementation,
annual and supplementary budgets, among others; and (iii) citizen participation in the ward or
village-level project implementation committees.

Enable access to public facilities/social services through improved health, transport, trade, and
water infrastructure,

Creation of employment opportunities for local people,

Augment existing GM systems and Alternative Dispute Resolution Mechanisms (ADR) and Court
User Committees, to receive and facilitate the resolution of concerns and grievances throughout
the public investment cycle promptly and effectively.

Strengthen and harmonize county SRIM structures to mitigate social risks and impacts, which will
enhance opportunities and increase the overall social performance in counties.

Potential Negative Environment, Social, Health and Safety Risks Impacts

The Program is expected to have direct and indirect effects on the physical EHS aspects. Impacts in
this Program will mainly relate with the construction phase. The risks are considered site specific, temporary
in nature and reversible.

The potential ESHS risks, and negative impacts include, but are not limited to:

EHS Risks and Impacts

a.
b.
c.

Disturbance and loss of existing vegetation and potential impact to flora and fauna species.
Localised noise and air pollution (dust and emissions) from construction activities.

Soil contamination and underground water pollution from spillage of oil and fuel associated with
construction works.

Soil erosion and sedimentation of waterways especially during construction of roads and storm
water drains.

Land degradation impacts from sourcing of construction materials from quarry and borrow pits
for use in civil works.

Scenic quality deterioration and environmental pollution from dumping of excavated material
and impact to physical cultural resources.

Occupational health and safety incidents/accidents to workers at construction sites and
community health and safety risks to the public.

Increased generation and unsafe disposal of construction solid waste and wastewater.

Traffic obstruction and increased traffic related safety risks.

Temporal disruption of public access to residential and businesses especially during excavation of
trenches on structures that have encroached the road reserve.
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k. Disruption of existing infrastructure or services such as drainage, sanitation, telecommunication
utilities, power, and water supply especially during construction phase.

I.  Increased spread of sexually transmitted diseases including HIV/AIDS, sexually transmitted
diseases (STDs), and other communicable diseases such as COVID-19 and tuberculosis.

m. Water (surface and groundwater) pollution risks from transport, treatment and disposal of
wastewater and faecal sludge from pit latrines, septic tanks, and other onsite sanitation facilities,
if not properly handled.

n. Poor infrastructure development from limited involvement/availability of technical experts in
development of feasibility studies and monitoring or supervision from NPCU as well as from
relevant government authorities such as NEMA, DOSHS and NCA.

0. Poor sub-project sustainability due to limited operation and maintenance of developed
infrastructure.

Social Risks and Impacts

a. Inadequate staff and budget allocation towards managing social risks and impacts on the
Program.
Loss of land, livelihoods, and other assets, and restrictions on land use.
Labour influx and related impacts GBV/SEA/SH; Child Exploitation and Abuse (CEA), insecurity
and upset to community dynamics.

d. Lack of trust by communities due to stakeholder processes that do not meet the threshold of
meaningful consultations.

e. Inadequate targeting and inclusion of VMGs and other disadvantaged or vulnerable individuals
and groups to Program information, benefits, and opportunities.

f. Elite capture and/or political interference in beneficiary targeting as well as selection and
prioritization of public investments.

4.5.1 ESHS Management Measures

37. On the basis of the proposed sub-projects activities, the ESSA team and stakeholders who provided
feedback on the document identified potential ESHS effects associated with the Program. The counties shall
be required to prepare ESHS instruments (ESIAs/SPR, ARAPs, RAPs) with management measures to avoid,
mitigate, or compensate for the risks and impacts related to each subproject. The process of developing these
instruments will be defined in the Program Environmental, Social, Health and Safety Risk and Impacts
Management (ESHSRIM) manual proposed in the Program Action Plan (PAP). The PAP will be included in the
POM and will be legally binding as part of the Financing Agreement. SDD, the lead implementing agency, and
other key implementing and technical agencies at the national and county levels were engaged during the
ESSA preparation process. Further, during the ESSA validation, they provided input to strengthen the PAP
actions including public participation, waste management, grievance management and institutionalizing ESHS
risk management at the county level.

38. The detail of the range of key ESHS risks associated with the proposed PforR is presented in Table 4-1.

Table 4-1: Key ESHS Risks Associated with Program Activities and Recommended Mitigations Measures

No. Risks/Impact ‘ Management Measures Risk Rating

Environmental Health and Safety

1. Inadequate identification and | = Prepare ESIA/ESMPs/SPRs as per EMCA, 1999 [2015] High
management of environmental regulations, and incorporate an adequate monitoring plan in
risks (e.g., land, air, and water the contract documents.

pollution, land degradation),
identification  of  adequate
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No. Risks/Impact Management Measures Risk Rating
mitigation measures and | = The sub-projects budget shall include the ESMP budget and
allocation of budget in sub- shall be included in the Bill of Quantities (BoQs) as a
projects’ main budget. standalone item for implementation of ESMP.

2. Impacts on natural habitats and | = Conduct feasibility and design studies which will identify | Low
physical cultural resources (PCR) proper siting, planning and execution of the sub-projects to
due to poor siting, design and minimize impacts on natural habitats and PCR.
planning of infrastructures. = Develop an E&S screening checklist for screening sub-projects

to identify any potential impacts to natural habitats and PCR
before undertaking environmental assessments.

= Sub-projects shall consider the standard chance find
procedures outlined in the ESHSMRIM manual for the
management of PCR.

3. Public and workers’ health and | = Develop SOP guidelines for mainstreaming OHS and | Low
safety risks. Community Health and Safety aspects in the ESHSM manual

for adoption in Program implementation.

= The Program will partner with DOSHS to enhance the capacity
of counties on health and safety risks management based on
national laws and regulations. This will be achieved through
training of E&S staff at the counties, and induction of
contractors on OSHA, 2007.

= Develop a simplified OHS manual for contractors.

4. Inadequate management of | = Screen and prepare ESMPs (if necessary) as per EMA, 2011 | Low
land, air, and water pollution. regulations and monitor implementation.

= Monitor implementation of the ESIA/ESMP as per the NEMA
standards and regulations (and WHO where applicable).

5. Poor integration of green and | = Support development of climate change screening tools to be | Moderate
climate aspects into sub- integrated into the sub-projects design, monitoring, and
projects’ activities. tracking of climate change related risks and proposed

mitigation and/or adaptation measures.

Social Risks

6. Inadequate public participation | = Establish a systematic approach to stakeholder engagement | Substantial

and information disclosure at
the national and county levels
and lack of oversight to ensure
MDAs and counties conduct
meaningful consultations.

to identify stakeholders and build and maintain a constructive
relationship with them.

Promote and provide means for effective and inclusive
engagement of stakeholders throughout the life of the
Program including monitoring the consultation process and
providing feedback on the implementation of citizens’
priorities.

Provide stakeholders with opportunities to express their
views on the Program and allow implementing agencies to
consider and respond to them.

Disclose appropriate Program information on E&S risks and
impacts in a timely manner to ensure meaningful
consultations, in relevant local languages, in a manner that is
accessible and culturally appropriate, considering any specific
needs of groups that may be differentially affected by the
Program, or groups of the population with specific
information needs, such as disability, literacy, gender,
mobility, differences in language or accessibility.

Ensure adequate documentation of all stakeholder
engagement process including discussions held, key concerns
raised, responses given and agreed actions. Collect
photographic evidence to the extent possible.
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No. Risks/Impact

7.

Exclusion of minority VMGs and
other disadvantaged or
vulnerable individuals and
groups (e.g., ethnic minorities,
women, youth, elderly, children,
youth, people with disabilities).

Management Measures

Implement measures to ensure VMGs and other
disadvantaged or vulnerable individuals and groups are
targeted and included in the development process in a
timely manner, and their views considered.

Provide VMGs and other disadvantaged or vulnerable
individuals and groups with adequate access to Program
benefits and opportunities that are culturally appropriate.
Ensure VMGs and other disadvantaged or vulnerable
individuals and groups are adequately and proportionately
represented through proper and meaningful consultations.
Disclose promptly relevant and easily accessible Program
information, including feedback mechanisms for the
Program.

Establish a grievance mechanism that is also culturally
appropriate and accessible to VMGs and other
disadvantaged or vulnerable individuals and groups and
considers the availability of judicial recourse and customary
settlement mechanisms among VMGs and other
disadvantaged or vulnerable individuals and groups.
Undertake awareness on digital literacy.

Risk Rating

Substantial

Permanent and/or temporary
physical and economic
displacement due to anticipated
land and wayleave acquisition to
enable the construction of
infrastructure sub-projects.

Acquire land as guided by the national legal and regulatory
frameworks, particularly, the Land Act 2012 (revised 2019),
Community Land Act 2016 and ensuing regulations.

Ensure meaningful consultations with the Project affected
persons to ensure they understand the extent of the risks
and impacts.

Fully disclose to affected persons their rights, entitlements,
and obligations as pertains land acquisition and
compensation; the feasible forms of compensation and
implications for each.

Document and disclose all community consultation fora
clearly providing signed verbatim minutes (with the key
concerns raised and feedback given to communities) and
signed lists of participants. If permitted, get photographic
evidence of the meeting.

Review the land acquisition guidelines under the Kenya
Climate Smart Agriculture Project, and adapt it to KDSP Il, to
manage temporary (and permanent, if any) physical and
economic displacements and the acquisition of land for sub-
project sites on registered and unregistered community
land. Land acquisition and resettlement aspects will be
guided by the land acquisition and compensation guidelines
to be included in the ESHSRIM Manual annexed to the POM.
Engage qualified and adequate experts to prepare
Resettlement Action Plans (RAPs) and compensate affected
persons fairly, promptly, and justly in accordance with
provisions of the national laws and the Program land
acquisition guidelines).

Any eligible resettlement under the Program will require
evidence of land ownership or a RAP in accordance with the
land acquisition guidelines to be included in the ESHSRIM
Manual and subsequently the POM.

Substantial

Labour influx and related
impacts such as Gender-Based
Violence (GBV) Sexual

Prepare and enforce a No GBV/SEA/SH Policy in accordance
with national laws.

Moderate
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No. Risks/Impact

Exploitation and Abuse and
Sexual Harassment (SEA/SH).

Management Measures

Engage the social services department to educate all
workers and affected stakeholders on prevention and
response to SEA/SH before commencement of works.
Institute confidential mechanisms and hotlines for reporting
SEA/SH cases.

Map GBV referral pathways for medical care, psychosocial
support, legal redress, and partner with relevant national
and county government agencies and NGOs to ensure that
GBV/SEA/SH survivors access it, as and when necessary.
Implement Grievance Mechanisms that are GBV/SEA/SH
responsive and survivor-centered.

Include SEA/SH provisions in all workers’ and contractors’
codes of conduct (CoC).

Risk Rating

10.

Ineffective management of
Program related grievances.

Strengthen the existing institutional-level grievance
mechanisms to receive and facilitate resolution of
complaints and provide for anonymous and confidential
reporting and handling of grievances.

Address concerns promptly and effectively in a transparent
manner that is culturally appropriate and readily accessible
to all stakeholders (including VMGs and other
disadvantaged or vulnerable individuals and groups), at no
cost and without retribution.

Ensure that the GM facilitates the resolution of Program
related disputes that may arise at any stage of the Program,
at the lowest level, and where feasible and suitable for the
Program, the grievance mechanism will utilize existing
formal and informal grievance mechanisms, supplemented
as needed by Program-specific arrangements.

Inform the stakeholders about the grievance process, as
well as the appeal process including the national judiciary,
to which unsatisfied grievances may be referred when the
resolution of the grievance has not been achieved.

Where there are workplace grievance mechanisms, ensure
that contractors implement them without discrimination.

Substantial

11.

Insufficient application of data
protection and security
provisions on personal data.

Adhere to national Data Protection Laws.

Secure data centres.

Implement non-disclosure agreements for all agencies to be
involved in data collection and handling.

Anonymize all data and information that is publicly
displayed.

Limit the number of people with access to non-anonymized
data/ information.

Encrypt data and information collected.

Assess level of knowledge, attitude, and practice for
implementing agencies’ staff on data protection and
security.

Undertake Cybersecurity Audit to determine whether
implementing agencies have proper data protection and
security mechanisms that comply with relevant regulations.
The Audit should include review of policies, standards,
guidelines, and procedures, as well as a review of
professional certifications of IT technical personnel.
Undertake staff capacity building on data protection and
security, which should include certification of personnel
with access to public data and information.

Moderate
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No. Risks/Impact

Safeguards Implementation, Monitorin

Management Measures

g and Reporting

Risk Rating

12.

13.

Inadequate Environment and
Social Staffing and budget
allocation  for  ESHS  risks
management.

= Enhance human resource staffing and resourcing of ESHS
departments at the counties. Each participating county shall
have an environment and social specialist as a minimum
condition to access the Service Delivery Investment Grant
(Level 2 Grants).

= The Program will partner with NEMA to train and build
capacity of the newly recruited and/or seconded environment
specialists on EMCA 2015 and related regulations.

= The SRIM Unit will work with the counties to train all social
specialists in SRIM.

= In addition to NEMA and the SRIM unit, the Program will
engage other lead ESHS agencies-NGEC, NLC, State
Department for Lands, DOSHs, NCPWD, CAJ/NCAJ, among
others, to enhance the E&S capacity of E&S specialists.

= The county governments should allocate adequate budget
and resources (vehicles and equipment) as part of the sub-
project budgets for proper supervision of ESHS management
during sub-projects implementation.

Substantial

Poor enforcement of ESHS

requirements.

= Review the contract documents to strengthen the existing
ESHS clauses to ensure OHS, community health and safety,
GBV/SEA/SH, labour management and GM are adequately
incorporated, including integrating the NEMA licence
conditions.

® Include a clause on monthly reporting of sub-project
incidents/accidents on site by the contractor and a template
for the respective reporting in contracts.

= Induct implementing agencies and contractors on ESHS and
related reporting focused on continued improvement and
prevention of incidents/accidents.

= Counties should work together with the relevant MDA’s
(NEMA, DOSHS, social protection, labour, gender) to enforce
compliance with ESHS laws and regulations.

Substantial

14.

Gaps in ESHS monitoring and
reporting

= Prepare biannual and annual ESHS implementation reports.

= Continuously  monitor  non-compliance to  ensure
implementation of agreed actions.

= APA to include Climate Budgeting indicators.

Substantial

32




ESSA — The Second Kenya Devolution Support Program (KDSP II) in Kenya

5 ENVIRONMENTAL, SOCIAL, HEALTH AND SAFETY MANAGEMENT SYSTEMS ASSESSMENT IN
RELATION TO THE PforR CORE PRINCIPLES AND PLANNING ELEMENTS

39. The assessment of how the ESHS management systems functions in practice is presented in Table 5-1,
which is structured as a SWOT analysis of the institutions’ capacity to manage the ESHS risks and impacts in
line with the country’s policies, legal and regulatory frameworks as written, and whether these are in line with
the PforR Financing requirements. This section builds on the capacity assessment of institutions (Chapter 6)
mandated to manage ESHS risks as per the country systems against the Poor’s Core Principles.
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Table 5-1: Analysis of the Borrower ESHS System in Relation to the PforR Core Principles

Core Principle 1: Promote E&S Sustainability, avoid, minimize, mitigate adverse impacts, and promote informed-decision making

a) promote environmental and social sustainability in Program design;
b) avoid, minimize, or mitigate against adverse impacts; and

Bank Policy for Program-for-Results Financing: Environmental and social management procedures and processes are designed to:

c) promote informed decision-making relating to a Program’s environmental and social effects.

Bank Directive for Program-for-Results Financing on Program procedures that will:

° early screening of potential effects of all projects.

° responsive grievance redress measures.

a) Operate within an adequate legal and regulatory framework to guide environmental and social impact assessments at the Program level.
b) Incorporate recognized elements of environmental and social assessment good practice, including:

° consideration of strategic, technical, and site alternatives (including the “no action” alternative).

° explicit assessment of potentially induced cumulative, and trans-boundary impacts.

. identification of measures to mitigate adverse environmental or social impacts that cannot be otherwise avoided or minimized.
° clear articulation of institutional responsibilities and resources to support implementation of plans.

° responsiveness and accountability through stakeholder consultation, timely dissemination of Program information, and

Applicability — APPLICABLE

disaster management sectors, among others.

Core Principle 1 is considered relevant in terms of E&S management during implementation of the Program. The PforR component of the Program finances investments which include
civil work activities such as rehabilitation and construction of infrastructure in health, education, agriculture, trade, transport, cultural and public entertainment, water, fire, and

The implementation of these type of investments is likely to have a physical footprint with varying degree of E&S risks and impacts during the lifecycle of the investments (construction,
operation, and maintenance, and during decommissioning phases). Although expected to be localized, manageable and in some cases temporal, these risks and impacts require
mitigation. Potential impacts may be due to materials sourcing and excavation, solid waste generation and management, health, and safety risks and environmental (land, air, water)
pollution issues. This therefore requires undertaking E&S assessment and providing appropriate mitigation measures to adverse E&S impacts.

STRENGTHS

e The Government has a robust environmental legal and policy framework in place
to protect, conserve, and mitigate adverse impacts.

e The national system provides a comprehensive framework for environmental
screening, impact assessment, and management consistent with the core
principles outlined in Program for Results Financing.

e  Existing legislation also helps minimize or mitigate possible adverse impacts on
the natural habitats, archaeological sites, and cultural resources.

WEAKNESSES

The implementation of the existing legal/regulatory provisions face challenges due to lack
of adequate and qualified staff within the implementing agencies to manage E&S risks,
budgetary constraints, limited understanding of the law by public servants and the public.
The National EIA system mainly focuses on environmental aspects and does not
comprehensively cover the social, health and safety issues such as labour,
occupational/community health and safety, land management, GBV-SEA/SH conflict
management, among others.
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The country has developed policies and legislation that advance social issues
relevant to the Program such as on public participation, data protection,
inclusion of minority and marginalized groups, disability mainstreaming, national
values and principles on governance, gender mainstreaming, Gender-Based
Violence (GBV), among others.

Kenya has demonstrated commitment to public participation through policy and
legal frameworks, including the Participation Guidelines by the State Department
for Public Service Commission and County Public Participation Guidelines by the
Ministry of Devolution and Arid and Semi-Arid Lands (ASALs) in collaboration
with the Council of Governors, the Public Participation Policy and national
curriculum for civic education. The Constitution and the PFM Act strengthen the
requirement for public consultations. Further, the Judiciary has integrated public
participation by establishing Court Users’ Committees and the National Council
on the Administration of Justice.

The GoK has developed a draft Green Fiscal Incentives Policy Framework (2022)
that seeks to steer Kenya’s economy onto a desired low-carbon climate-resilient
green development pathway through a variety of fiscal and economic
mechanisms.

Previous (KDSP and KUSP) and ongoing (FLLoCA) PforR programs have helped to
develop program-specific E&S risk management systems/capacity. These
programs have sensitized counties on the importance of having such systems in
place. However, sustainability of the capacity and systems enhancement are
limited to the lifecycle of these programs.

Most counties are aware on the need for GM systems (through KDSP/KUSP),
although in many cases the systems are not well structured and functional.

The counties have several environmental, social, labour, gender, DOSHS and
public health officers, and coordination of the functions when needed is well
structured, although they are spread out in different departments.

Some counties have retained E&S specialists who have been trained under
KDSP/KUSP/FLLoCA, who can play the role of E&S specialists for the Program.

The laws related to SRIM are defined, however the systems for their management are not
well coordinated. This is because relevant SRIM laws are fragmented across different
MDAs which makes implementation of SRIM difficult to synchronize. Further, the newly
formed SRIM unit at the Ministry of Labour and Social Protection under the Directorate
for Social Development, is still developing, and there is no legal framework to constitute
and operationalize the SRIM Committees at the county level.

The Implementing Agencies lack enough and qualified human capacity to support ESHS
systems of the Program.

Insufficient capacity building activities on implementing agencies and county E&S officers
to ensure compliance to required E&S standards during Program implementation.

Poor coordination among the various implementers and inadequate attention to E&S
concerns, due to poor allocation of resources (human and financial) for oversight
authorities such as NEMA, DOSHS, Social, Gender, Children, Labour Officers, etc., for E&S
management.

The implementation of ESMPs is inconsistent, due to poor or no budgetary allocation for
the mitigation measures in the bidding/contract documents.

Lack of integrating ESHS clauses as part of the bidding/contract documents which makes
it difficult to enhance compliance during project implementation.

Poor compliance with national environmental regulations and good practices in waste
management, including e-waste management.

Public participation at national and county levels does not meet the threshold of
meaningful consultation, with no clear sanctions for not aligning with the Constitutional
provisions.

Stakeholder engagement is still weak and ad hoc.

Weak coordination across MDAs in delivering their respective mandates due to limited
financial and human resources, lack of interagency implementation agreements, silo
mandates, bureaucracies, and no clear entity to oversee the coordination.

OPPORTUNITIES

The Program will assist the implementing agencies to:

o Develop and implement an ESHSRIM manual with guidelines, and
protocols to comply with the national ESHS legislation;

o Develop and implement an e-waste recycling and disposal management
guidelines that apply for the e-waste stream to be generated during
operations of the Program;

o Harmonize and strengthen the existing GMS;

RISKS

Inadequate mainstreaming of existing ESHS risk management regulations in the E&S
protocols to be developed under the Program.

Insufficient allocation of budgets and human resource capacity for ESHS risk management
during Program planning and implementation.

Incomprehensive identification and mitigation of social risks and impacts in the ESMPs.
Limited supervision, monitoring and reporting on ESHS risks and impacts management
impeding identification and execution of corrective action plans.
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o Enhance the ESHS clauses in the contract and bidding documents to | e
include key ESHS aspects;

o Ensure progress reports (DLI 2.2) include ESHS components as part of
monitoring;

o  Build the capacity of social specialists to guide and oversight all SRIM
activities; and

o Enhance the coordination of SRIM activities through strengthening
county coordination structures.

Political interference in decision-making on budgets and investment leading to poor ESHS
risk management plans and compliance.

LEVEL OF RISK — SIGNIFICANT

Core Principle 2: Avoid, minimize, or mitigate adverse impacts on natural habitats and physical cultural resources (PCR) resulting from the Program.

Program E&S management systems are designed to avoid, minimize, or mitigate adverse impacts on natural habitats and physical cultural resources (PCR) resulting from the Program.
Program activities that involve significant conversion or degradation of critical natural habitats or critical physical cultural heritage are not eligible for PforR financing.

As relevant, the Program to be supported:

= Includes appropriate measures for early identification and screening of potentially important biodiversity and cultural resource areas.

= Supports and promotes the conservation, maintenance, and rehabilitation of natural habitats; avoids the significant conversion or degradation of critical natural habitats,
and if avoiding the significant conversion of natural habitats is not technically feasible, includes measures to mitigate or offset impacts or Program activities.

= Takes into account potential adverse effects on physical cultural property and as warranted, provides adequate measures to avoid, minimize, or mitigate such effects.

Applicability — APPLICABLE

e The provisions in Core Principle 2 are considered as part of the environmental and social management assessment process analysed under Core Principle 1.
e |tis expected that the Program will have moderate impacts on natural habitats and physical cultural resources since most of the investments will be in already developed areas,
such as peri-urban and urban areas. The Program will not support investments that would either affect, convert, or degrade critical natural habitats and cultural heritage sites.

STRENGTHS

e The existing system, especially the EMCA, 1999, amendment (2015) and National
Museums and Heritage Act, 2006 (2012), Forest Conservation and Management
Act, 2016, the Wildlife Management and Conservation Act, 2013 and the Water
Resources Management Rules, 2006, provide for protection of natural habitats and
physical cultural resources, including screening for archaeological, historical, and
cultural sites to ensure environmental and social sustainability.

e National Museums of Kenya (NMK) under the Ministry of Sports, Culture and
Heritage has developed a Chance Finds Management Plan that defines the
requirement for the management of archaeological, paleontological, and other
cultural deposits, finds and features encountered during development activities in
Kenya.

WEAKNESSES
The weaknesses identified for Core Principle # 1 apply to Core Principle # 2.
Others include:

Physical cultural resources (PCRs) are not well documented or exhaustively mapped out
at national and county levels;

Identified PCRs are inadequately protected or totally unprotected in some areas;
Weak enforcement of civil contracts and laxity in monitoring damage to critical habitats,
endangered species, and PCRs during construction;

Weak staff capacity to assess the potential impacts on natural habitats and physical
cultural resources through intense assessment of critical habitats and endangered
species, especially in water catchment areas; and

Budgets necessary for the protection of the critical habitats and PCRs are inadequate or
unavailable, which may result in high risk of destruction/degradation of the same.
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Core Principle 2: Avoid, minimize, or mitigate adverse impacts on natural habitats and physical cultural resources (PCR) resulting from the Program.

There are existing institutions legally established that mainly guide on the
protection of natural habitats in watershed areas such as Kenya Forest Service
(KFS), Water Resource Authority (WRA), Kenya Wildlife Service (KWS), and NMK.
The national systems require EIA to incorporate the design and implementation of
appropriate measures to minimize or mitigate possible adverse impacts on the
natural habitats, archaeological sites, and cultural resources, with monitoring
involvement from strong institutions such as NEMA and National Museums of
Kenya.

Some counties have developed requisite frameworks to guide conservation of
natural habitats, e.g., Kakamega, Nakuru, and Nyandarua (ongoing). Bomet has
draft county Forest Act, Water policy. Nandi County has enacted the wetland
conservation and management Act, climate change Act. Kericho has an approved
Spatial plan that maps out all the natural habitats for conservation and protection.
Some counties have also mapped sacred sites (e.g., Taita Taveta) to ensure
protection and adequate compensation as necessary (as Kericho has the Spatial
plan that maps out all the natural habitats for conservation and protection).

Limited engagement of relevant institutions with mandates in management of natural
habitats (KWS, KFS) and PCR (NMK) to provide necessary technical support in
management of E&S risks relating to such resources; and

Lack of appropriate frameworks within counties for management of PCRs.

OPPORTUNITIES

Develop Standard Operation Procedures (SOPS) on protection of PCR as part of the
ESHSRIM manual.

Strengthen the screening procedures to include a checklist to assess whether a
sub-project has the potential for disturbing and affecting a known cultural or
religious site.

Build on ongoing efforts by counties to safeguard their environments and PCRs.
Allocate sufficient budget and resources for the identification and management of
natural habitats and PCRs.

Improve the level of awareness on safeguarding endangered/threatened natural
habitats, climate change and PCRs during stakeholder and public participation.
Due to critical nature of some potential sub-projects (e.g., water intakes in forests).
involve multisectoral agencies early in the project design (such as with KFS, KWS,
NMK, NEMA) to better identify and develop mitigation measures to manage the
natural habitats and physical cultural resources during project implementation.
Enhance awareness on safeguarding PCRs and natural habitats in the counties.

RISKS

Inadequate screening of sub-projects leading to adverse impacts to the physical cultural
resources and natural habitats.

Exclusion from the sub-project cost, specific measures to manage impacts on PCRs and
natural habitats.

Improper identification of known or unknown endangered species, critical habitats,
PCRs, during preparation and excavation works.

Lack of commitment and resources to implement actions on PCRs as part of the Program
Action Plan.

Lack of coordination among the different institutions with mandates on environment
and natural habitats.

Inadequate engagement of local communities to tap on their cultural knowledge and
expertise.

LEVEL OF RISK — LOW
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Core Principle # 3: Public and Workers Safety

Program E&S management systems are designed to protect public and worker safety against the potential risks associated with
a) the construction and/or operation of facilities or other operational practices under the Program;
b) exposure to toxic chemicals, hazardous wastes, and otherwise dangerous materials under the Program; and
¢) reconstruction or rehabilitation of infrastructure located in areas prone to natural hazards.

Program procedures:

e Promote community, individual, and worker health, safety, and security through the safe design, construction, operation, and maintenance of Program activities; or, in carrying
out activities that may be dependent on existing infrastructure, incorporate safety measures, inspections, or remedial works as appropriate.

e Promote measures to address child and forced labour.

e Promote the use of recognized good practice in the production, management, storage, transport, and disposal of hazardous materials generated under the Program activities.

e Promote the use of integrated pest management practices to manage or reduce pests or disease vectors, and provides training for workers involved in the production,
procurement, storage, transport, use, and disposal of hazardous chemicals in accordance with international guidelines and conventions.

e Include adequate measures to avoid, minimize, or mitigate community, individual, and worker risks when the Program activities are in areas prone to natural hazards such as
floods, hurricanes, earthquakes, or other severe weather or climate events.

Applicability — APPLICABLE
e The provisions in Core Principle # 3 are considered as part of the EIA process analysed under Core Principle # 1. Public and worker safety could result under risk through:
o Improper and indiscriminate disposal of e-waste (old IT equipment) may result in soil and water contamination through the release of heavy metals (lead, arsenic,
and cadmium);
o  Air pollution by release of hydrocarbons in the atmosphere through melting of materials if not properly managed;
o Transformer and backup generator equipment may potentially contain used oils, Polychlorinated Biphenyls (PCBs) which can pollute water and soils, while cooling
equipment may contain refrigerants (potential Ozone Depleting Substances, ODSs);
o Construction phase related impacts such as disturbance of existing vegetation, air pollution from dust; nuisances such as noise, vibration impacts, and traffic
interruptions;

o Water and soil pollution from the accidental spillage of fuels or other materials associated with civil works;
o Environments prone to risks of occupational health and safety incidents through injuries or accidents to the workers at construction sites;
o Cases of GBV/SEA/SH; and
o  Child labour.
STRENGTHS WEAKNESSES
e The country has legal statutes and provisions to protect the workers such | e  The National EIA system does not adequately cover aspects on public and worker’s health and
as the Occupational Health and Safety Act (OSHA) 2007 and the Workers safety. This results to EIA/ESMP prepared do not broadly incorporate the health and safety
Injury and Benefits Act (WIBA), 2007. requirements and mitigation measures. Aspects of community/public heath are not covered
e Kenya has several regulations under the EMCA, 1999 (amended 2015), adequately as well.
such as on waste management, water and air quality, noise and excessive | ® Limited awareness, capacity, and enforcement of the relevant provisions for addressing
vibration as summarized in table 5 that aims to protect the environment community health and safety risks and impacts related to construction sites such as
from all forms of pollution and environmental degradation across different environmental pollution, labour influx risks (GBV-SEA/SH, spread of HIV/AIDS and
sectors. communicable diseases, child labour).
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Core Principle # 3: Public and Workers Safety

The draft Green Fiscal Incentives Policy Framework (2022) seeks to steer
Kenya’s economy onto a desired low-carbon climate-resilient green
development pathway through a variety of fiscal and economic
mechanisms.

The National Climate Change Act, 2016 and the related National Climate
Change Policy Framework provides guidance on use of climate resilient
technologies.

Employment Act No 11 of 2012 [2007] provides protection for workers and
has provisions on terms of employment, conditions of work, forced labour,
etc. It also confides the rights of children and has penalties on unlawful
employment of children.

The Government standard contract conditions for contractors have ESHS
clauses provided such as; a) the requirement to maintain an accident
prevention officer on site; b) maintain logs of any accident/incident at the
work sites and report on incidents occurred; c) create awareness to
workers on HIV and other sexually transmitted diseases; d) labour laws
(working hours, facilities for staff and labour, prohibition of forced,
compulsory or child labour). However, there is an opportunity to
strengthen the existing contract documents.

The country systems have guidelines/regulations, and promotion of
workers safety through agencies such as DOSHS and NCA on aspects
concerning the management of construction sites, including public and
worker safety risks from construction/operation of investment projects.
The Children Department has a Helpline for GBV that is operated nationally
with response teams present in most counties.

GBV referral pathways have been refined across the country with various
one-stop facilities (such as the one at Jaramogi Oginga Odinga Teaching
and Referral Hospital in Kisumu and the Lodwar Diocese in Turkana).

Limited human and financial resources allocation to DOSHS staff and Labour Officers resulting
to poor supervision of infrastructure projects to ensure compliance to required national
standards as per the OSH Act - some counties do not have DOSHS representatives.

Limited capacity in technical personnel, safety equipment provision, and poor budget allocation
by consultants/contractors to comply with national requirements and international good
practices.

Poor collaboration and coordination among the various implementing agencies, especially
DOSHS, Labour and Public Health departments, in addressing OHS related issues, because they
are rarely involved in providing health and safety oversight at the construction, resulting in
inadequate attention to OHS, and public safety concerns, particularly at the county level.
There is a general lack of awareness for workers on health and safety issues, particularly
concerning exposure to workplace safety hazards in hazard-prone areas, etc.

Weak workers’ grievance redress mechanisms which fail to address workers’ complaints and
concerns on OHS.

There are weak structures of disposal of hazardous wastes, especially e-waste, and capacity in
the private sector is limited to dispose such waste.

E-waste disposal is costly considering the value of items being disposed.

Strict disposal requirements as specified in the Public Procurement and Disposal Act (PPDA)
which discourages disposal of e-waste effectively within MDAs.

Poor integration of green and climate aspects into the costed strategies and budget policies and
adapting to its impacts and embracing digitalization and advanced technologies for low-
emission green development. Child labour is a norm, especially in rural and marginalized areas.
Contractors, sub-contractors and supervision consultants, employees, and the public are not
adequately sensitized on the existence of labour institutions. Consequently, they either suffer
in silence when their labour rights are violated, or, in the case of Bank financed projects, they
complain directly to the Bank instead of to the institutions that are legally established to
support them.

The National Policy on GBV aligns well with international best practices on GBV issues. However,
its operationalization and entrenchment into the country systems at all levels is still weak.

OPPORTUNITIES

The Judiciary is preparing a national Framework on GBV that could support
the Program to prevent and respond to GBV-SEA/SH cases.

Promote collaboration with DOSHS for oversight and enforcement on
technical and OHS requirements during implementation of infrastructure
sub-projects.

RISKS

Improper management and limited enforcement of public and worker safety can result in
physical injuries, including loss of life to the workers and public at and near construction sites.
Non-compliance by implementing agencies, suppliers/consultants/contractors on ESHS issues,
and inaction by IAs to enforce contract ESHS clauses.

Improper management of solid, liquid waste, and e-waste may pose health risks.
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Core Principle # 3: Public and Workers Safety

The Program will partner with DOSHS to enhance the capacity of counties
and their staff on the EHS management based on the national laws and
regulations. Among the activities that shall be supported by DOSHS in
collaboration with NPCU include: (i) training and capacity building of
environmental and social staff on the occupational safety and health act
(OSHA) 2007 requirements and related regulations; and (ii) induction and
training of contactors on OSHA 2007 so that they be familiar with OHS
issues at their workplace.

ESIA reports submitted for sub-projects should cover public and workers’
health and safety requirements.

Identify the gaps in contract and bidding documents to incorporate the
ESHS clauses such as on: a) Contractor’s requirement to register work sites
with DOSHS and obtain the permits; b) application of employee’s insurance
to comply with WIBA requirements; c) requirement on contractors’ key
ESHS personnel; d) Code of conduct to the contractor/sub-contractor
employees; d) contractors general ESHS obligations and penalties; e)
reporting ESHS progress, among other key requirements, using a provided
template; and f) reporting ESHS incidents/accidents using a provided
template.

Have in place a functional worker’s grievance mechanism to handle
workers’ conflicts including incorporating health and safety aspects.
Create awareness and sensitise contractors on legal prohibitions on use of
forced and child labour and its implications.

Create awareness to contractors and the public on OHS and CHS aspects.
Sensitize all workers and contractors on OHS and Labour procedures.

LEVEL OF RISK — SIGNIFICANT

Core Principle # 4: Land Acquisition and Loss of access to natural resources

Program E&S systems manage the land acquisition and loss of access to natural resources in a way that avoids or minimizes displacement and assists affected people in improving,
or at the minimum restoring, their livelihoods and living standards.

The Program to be supported:

e Avoids or minimizes land acquisition and related adverse impacts;

e |dentifies and addresses economic and social impacts caused by land acquisition or loss of access to natural resources, including those affecting people who may lack full

legal rights to assets or resources they use or occupy;
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Core Principle # 4: Land Acquisition and Loss of access to natural resources

e Provides compensation sufficient to purchase replacement assets of equivalent value and to meet any necessary transitional expenses, paid prior to taking of land or

restricting access;

e Provides supplemental livelihood improvement or restoration measures if the taking of land causes loss of income-generating opportunity (e.g., loss of crop production or

employment); and

e Restores or replaces public infrastructure and community services that may be adversely affected; and

e Program activities for which the borrower’s land acquisition and resettlement (LAR) processes have significant gaps with this principle, or for which the borrower lack
sufficient capacity to manage LAR impacts in a manner consistent with these principles, should not be considered eligible for the PforR Financing regardless of the number
of people affected, unless supplemental arrangements are agreed with the Program authorities and endorsed by the World Bank.

Applicability — APPLICABLE

e The Program’s proposed investments menu excludes sub-projects resulting in physical or economic displacement or relocation affecting more than 200 people. However, in the
event of temporary displacements and relocations affecting less than 200 persons, any eligible resettlement under the Program will require evidence of ownership or a RAP will
be prepared to ensure full and prompt compensation as provided for in the Constitution of Kenya, 2010. Land acquisition guidelines including preparation of RAPs will be outlined

in the ESHSRIM manual.

e The government's right to acquire land compulsorily will only be used where it is unavoidable and implemented per the relevant national laws, and where households are
physically and/or economically displaced, the counties will provide options to the PAPs in line with the guidance provided in the POM.

STRENGTHS

e The policy, legal and regulatory framework for land acquisition, resettlement and
compensation in Kenya are spread through several provisions. The CoK, 2010
provides guidance on ownership, acquisition, conversion, payment of
compensation and devolving public land management to counties. The Land Act,
2012 (revised 2019) is the substantive land law that defines the land
management framework (sustainable administration and management of land
and land-based resources) compulsory acquisition and compensation of
occupants in good faith, guarantees the right to fair and just compensation,
outlines procedures for sensitizing project affected population and for
consultation on implications and grievance procedures.

e The Land Registration Act (2012) guides on registration and ownership.

e The Land Laws Act 2016 amends the laws relating to land, while the National
Land Commission Act (2012) establishes the National Land Commission (NLC),
outlines the powers and functions of the Commission.

e The NLC monitors and oversees land use planning including the management of
public land on behalf of the national and county governments and is mandated
by the Constitution to compulsorily acquire private and community land for
public purposes. The NLC has officers in counties that can be engaged on land
acquisition aspects.

WEAKNESSES

The legal frameworks, in particular the Land Act 2012 (revised 2019), do not define
the practical meaning of “full, prompt and just” compensation.

Legal frameworks do not explicitly stipulate provisions for livelihoods restoration as
compensation is focused on land/assets replacement and relocation. Legal
frameworks do not provide for compensation of assets built or extended on public
land and their entitlement. They are subjected to evictions and demolitions.

Weak capacities to ensure compliance to required national standards within the
implementing agency and counties.

Lack of human capacity and financial resources at NLC and State Department for Land
(e.g., for logistics for NLC and Land’s staff) to undertake their mandates, or to handle
multiple land acquisition for different projects at the same time sometimes delays
project implementation. Further, there are delays with the registration of titles at
the Land’s office.

Weak coordination among the various implementers (NLC and relevant ministries)
and inadequate attention to livelihood restoration concerns, particularly within the
county level.

Lack of budgetary allocation for land acquisition and livelihood restoration processes
by the counties during the project planning, leading to project delays and cost
overruns.
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Core Principle # 4: Land Acquisition and Loss of access to natural resources

e The Community Land Act (2016) enacted by the Parliament in alignment with the
2010 Constitution, establishes the process for communities to formalize
community governance structures, register their land, and obtain a Community
Title. The Act also allows the issuance of individual land rights within the
Community Title and facilitates conversions between community, private, or
public land. The Act contributes to decentralization by devolving the
administration of community lands to the county level. Additionally, it lays out
guidance for dispute resolution and on how to negotiate leases, thereby
facilitating investments in community lands. As much as county governments
hold in trust all unregistered community land, they are prohibited by law to
transact on them. Under the law, in-kind compensation for unregistered
community land is acceptable.

e NLC has mapped out public and community land in line with its mandate to
identify and keep records on behalf of national and county governments.

e The counties have robust processes of considering the technical designs of
projects, conducting project feasibility studies, and a review by the land
department through a pre-land examination and land use approval process to
avoid or minimize land acquisition.

Land in some counties is un-adjudicated, and public land such as road reserves are
unmarked, leading to encroachment. Conflicts arise during wayleave acquisition due
to unclear land boundaries or delayed compensation, or due to weak collaboration
and coordination between key departments and entities at the national and county
levels, such as NLC, NEMA, and State Department for land and road corridor users
such as KENHA?S, KURA®, KeRRAY, KPLC® , among others.

Despite a robust legislative framework, the implementation of the Community Land
Act 2016 has been slow, with only 24 communities registered by 2022 out of a total
of 367 potential communities.

In ASAL counties community land remains unregistered. There are challenges with
transacting on unregistered community land since communities do not wish to have
their compensation monies held in trust by the county governments as stipulated in
the Community Land Act 2016, thus making it harder to acquire and compensate for
unregistered community land.

In-kind compensation in form of priority infrastructure projects is acceptable under
the national law, and a preferred form of compensation for communal land. World-
Bank funded projects including KOSAP,*® EEHP?° and KEMP?! have implemented this
form of compensation. However, a notable challenge is the inadequate engagement
of all segments of the community to obtain a broad consent on the nature of
investment.

The Land Act does not recognize any persons occupying land without the consent of
the owner (e.g., squatters/encroachers), and does not compensate them for any
improvements made on the land they unlawfully occupy. This is contrary to the PforR
Directive which require that economic and social impacts caused by land acquisition
or loss of access to natural resources, including those affecting people lacking full
legal rights to resources they use or occupy are identified and they are compensated
for. Further, ESS5 and other international good practice require those without
recognizable legal rights or claims to the land or assets they occupy or use at least
receive compensation for any improvements made on the land before the

15 Kenya National Highways Authority

16 Kenya Urban Roads Authority

17 Kenya Rural Roads Authority

18 Kenya Power and Lighting Company

1% Kenya Off-grid Solar Access Project

20 Eastern Electricity Highway project

21 Kenya Electricity Modernization Project
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Core Principle # 4: Land Acquisition and Loss of access to natural resources

declaration of the cut-off date.

= The Land Act compensates for affected livelihoods; however, it is silent on the
restoration/enhancement of livelihoods.

»  The unwillingness of some county governments to compensate for land losses and/or
inconveniences caused to the PAPs during project implementation.

= ARAP s not grounded in the Land Act 2012 (revised 2019) and ensuing regulations.
The Act does not stipulate the provision to implement a RAP when acquiring land and
resettling affected persons.

= NEMA requires RAP implementation only under high-risk projects.

OPPORTUNITIES

Adapting to the Program, the land acquisition guidelines prepared under the
Kenya Smart Climate Agriculture Project.

Strengthening of country and county systems to manage and implement the land
acquisition process and associated risks to acceptable standards, to be included
in the ESHS manual. The guidelines will guide temporary displacements and
relocation, and acquisition of sub-project sites on unregistered community land
to support affected persons and avoid adverse impacts on their socio-economic
status, assets and/or activities.

Strengthening counties capacities to enforce land acquisition implementation
measures, including development of RAP guidelines that aligns with national
regulations and PforR core principles.

Establishment of appropriate and transparent consultation mechanisms and
documentation in the regions that operate under a communal land system.

RISKS

Poor systematic implementation of land acquisition procedures as required by the WB
PforR principles due to weaknesses of the local policies.

Potential involuntary resettlement without compensation to informal settlers occupying
public land illegally.

Delay of land acquisition and registration due to lack of capacity at the NLC and State
Department for Lands.

Lack of financial resources within the counties for land acquisition and livelihood
restoration for affected person, and registration of community land.

Potential for disputes and litigation where guidelines and procedures for land acquisition
and compensation are not adhered to.

LEVEL OF RISK — SIGNIFICANT

Core Principle # 5: Indigenous Peoples/Sub-Saharan African Historically Underserved Traditional Local Communities

Program E&S systems give due consideration to the cultural appropriateness and equitable access to Program benefits, giving special attention to the rights and interests of Indigenous
Peoples/Sub-Saharan African Historically Underserved Traditional Local Communities, and to the needs or concerns of vulnerable groups.

Program to be supported:
Undertakes free, prior, and informed consultations if Indigenous Peoples/Sub-Saharan African Historically Underserved Traditional Local Communities are potentially affected
(positively or negatively) to determine whether there is broad community support for the relevant Program investment.

Ensures that Indigenous Peoples can participate in devising opportunities to benefit from the exploitation of customary resources or indigenous knowledge, the latter (indigenous
knowledge) to include the consent of the Indigenous Peoples/Sub-Saharan African Historically Underserved Traditional Local Communities.

Gives attention to groups vulnerable to hardship or disadvantage, including as relevant the poor, the disabled, women and children, the elderly, or marginalized ethnic groups.
If necessary, special measures are taken to promote equitable access to Program benefits.
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Applicability — FULLY APPLICABLE
The Program will be implemented in areas where Indigenous Peoples/Sub-Saharan Africa Historically Underserved Traditional Local Communities, known in Kenya as Vulnerable
and Marginalized Groups (VMGs), exist. There is potential to exclude VMGs and other disadvantaged or vulnerable individuals and groups from accessing information and other
Program benefits and opportunities due to inadequate stakeholder engagement, disability, literacy, and mobility challenges.

STRENGTHS

Article 260 of the Constitution provides for the inclusion of minorities,
marginalized communities, and groups in the development agenda of the
country. Further, under Section 56, the Constitution requires that the
State shall put in place affirmative action programmes designed to ensure
minorities and marginalised groups access public services.

Articles 10 and 232 of the Constitution provides for public institutions to
institutionalize affirmative action programmes to address the needs of the
VMGs and work towards removing barriers which impede their progress
and participation in public service.

The County Government Act, 2012, promotes the interest and rights of
minorities, gender equity and representative citizen engagement in
county planning.

The National Gender and Equality Commission (NGEC), established under
the National Gender and Equality Act, 2011, facilitates the reduction of
gender inequalities and the discrimination against all; women, men,
persons with disabilities, the youth, children, the elderly, minorities, and
marginalized communities.

County systems have articulated the minimum requirements for equitable
access and benefits for vulnerable groups including PWDs, women, and
youth.

VMG communities have internal governance structures, although some
are more clearly defined than others. These structures ensure that VMGs
and the government interact to facilitate access to information, service
delivery and discharge of rights and responsibilities on both sides. For
instance, the Sengwer community has a Council of Elders (CoE) registered
by the Registrar of Society. The CoE presides over internal and external
affairs of the community and liaises with the government on service
delivery. The Sengwer Indigenous Community Trust with representation
from the CoE handles technical issues that relate to the community.

In addition, NGOs and CBOs exist to promote the inclusion of VMGs and
other disadvantaged or vulnerable individuals and groups in the
development process. For instance, the Hunter Gatherers Forum

WEAKNESSES

There are no clear guidelines, for targeting and inclusion of VMGs and other disadvantaged or
vulnerable individuals and groups. The lack of meaningful consultation and engagement
hampers their effective participation in the development process and access to culturally
appropriate Program benefits and opportunities.

Non-compliance by implementing agencies to required national principles and values on
inclusiveness, equity, equality, social justice, non-discrimination, protection of the
marginalized, good governance, transparency and accountability and promotion of human
rights, and sustainable development. This is due to weak multi-sectoral coordination, limited
human resources capacity and budgets, lack of an effective monitoring and evaluation system,
inadequate engagement of VMGs and other disadvantaged or vulnerable groups and
information disclosure, lack of awareness among the VMGs on their rights and entitlements,
and weak compliance enforcement.

The existing stakeholder engagement, grievance resolution, and feedback mechanisms are not
positioned to address challenges that are specific to VMGs and other disadvantaged or
vulnerable individuals and groups such as representation in governance structures and access
to infrastructure, because they focus on issues that affect the mainstream society.

Despite the existence of the National Policy on Gender and Development, 2019: and the two-
thirds gender rule in procurement, employment and appointive positions, gender equality is
still far from being achieved at all socio-political, economic, and developmental levels with
women still trailing men at all these levels.

The activities of the NGEC are yet to be devolved despite its equality oversight roles, although
there are ongoing efforts to have coordinators in each county.

Affirmative action to mainstream vulnerable groups such as PWDs in the service delivery is yet
to be fully realized.

The inclusion of VMGs and PWDs in employment opportunities in the country is still below par,
gender equity in employment remains a challenge for most public (and private) sector
institutions in Kenya.
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(HUGAFO) of Kenya representing minority VMGs (Ogiek, Sengwer, Yaaku,
Waatha, Aweer), offers a united voice in national matters concerning
VMGs and facilitates their access to service delivery, while the Ogiek
Peoples Development Program (OPDP) strives to defend Indigenous
Peoples’ land rights, promoting inclusion in climate action and
participation in local and international decision-making processes. Lastly,
several VMG CBOs across Kenya, constituting men, women, and youth aim
to enhance the socio-economic status of VMG communities. They include,
Sengwer Indigenous People, Kolongei, and Chego Sengwer Self Help
Groups, Yaaku Indigenous Young Mothers, Endrois Welfare Council, Orma
Youth Group, Waatha Dakatcha Woodlands, among others.

OPPORTUNITIES

The National Framework for Minorities and Marginalized Communities
under preparation by NGEC provides an opportunity to enhance the
inclusion of VMGs and other disadvantaged or vulnerable groups and
individuals, to ascertain the legitimacy of VMG representatives through an
accessible database of certified VMG representatives, as well as provide
locations of VMG communities through a map of counties with majority
and minority VMGs, and build the capacity of national and county
government actors on meaningful stakeholder engagement and inclusion
Enforce the Access to Information Act 2016, to ensure relevant information
held by public offices is availed to all segments of the public.

Undertake meaningful consultations with all segments of the public,
including VMGs and other disadvantaged or vulnerable individuals and
groups, informed by the Constitution and the Public Participation Policy
2023.

Utilize communication techniques beyond wide stream media such as
public forums, use of local languages, websites translated into Kiswahili,
mainstreaming disability in public participation, etc.

Enhance the functionality and effectiveness of the institutional grievance
mechanisms, to ensure they are accessible, responsive to the needs of
VMGs and other disadvantaged or vulnerable groups and individuals,
culturally appropriate, provides for anonymous and confidential reporting
and handling of complaints.

RISKS

e Weak compliance enforcement, leading to the exclusion of VMGs and other disadvantaged or
vulnerable individuals and groups from the consultation process and access to Program
benefits and opportunities.

e Introduction of barriers that hinder progress towards achieving the objective of social inclusion
and increased equity brought about by elite capture, political interests, corruption, cultural,
ethnic and gender disparities.

LEVEL OF RISK — SIGNIFICANT
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6 CAPACITY ASSESSMENT FOR MANAGING PROGRAM ENVIRONMENTAL, SOCIAL, HEALTH AND
SAFETY EFFECTS

40. This section analyses the performance of key implementing institutions/agencies associated
with the E&S legal/regulatory framework for the proposed Program. The section also highlights the
challenges of the institutional framework along with an assessment of the current capacities. Further,
she section analyses the processes of planning, monitoring, and decision making in the Program, the
strategy adopted by the country, and the current grievance redress systems in place; all from an E&S
perspective.

41. The ESSA team assessed the quality and efficacy of the E&S management system, particularly
focusing on institutional capacity, structure, practices, procedures, mechanisms, and effectiveness of
implementation agencies. The assessment was conducted based on previous similar engagements of
the systems within these institutions, and their performance records on IPF and PforR projects funded
by WB in Kenya.

42. Kenya has an extensive institutional framework for managing ESHS risks and impacts, as
discussed in the next section of the report. The ESHS agencies provided input on the gaps in the
country's ESHS management systems, ESHS risks and impacts and opportunities anticipated under the
Program, mitigation and enhancement measures, and areas of institutional capacity strengthening.
The Program will execute participation agreements with the lead ESHS agencies to provide
implementation support to the Program in line with their Constitutional mandates.

6.1 Environmental, Health and Safety Management Systems
6.1.1 National Environment Management Authority (NEMA)

Policy and Legislative Framework Support

43, Kenya has a robust legal framework for environmental management, known as Environmental
Management and Coordination Act (EMCA),, which provides the legal ground for the establishment of
NEMA as well as other institutions responsible for the protection and management of the
environment. Several guidelines and regulations have also been prepared by NEMA including
environmental impact assessment/environmental assessment (EIA/EA) regulations, which are aimed
at ensuring that projects are subjected to E&S risk analysis to determine their likely adverse impacts
before commencement. NEMA is mandated by the EMCA 1999 (amended 2015) to commit resources
and implement actions necessary for effective E&S management.

44, NEMA is charged with enforcing EMCA provisions as well as other subsidiary legislation that
has been passed over the last decade. The subsidiary legislation includes water quality, waste
management, e-waste, controlled substances, biodiversity, wetland, river and seashore, and EIA
regulations. Most of the provisions contained in the EMCA, as well as the subsidiary legislations, are
intended to provide regulations for the usage and type of allowable activity in the different
ecosystems and habitats in Kenya. Thus, NEMA’s main task is to review EIA Project Reports and grant
licenses to proponents that plan to change the land-use. To complete this task, EMCA grants NEMA
the power to compel any project proponent, authority, or ministry to comply with existing
environmental regulations.

45, The EMCA has gaps in addressing social issues as mandated by law and in practice. NEMA has
no internal capacity to review social risks and impacts and propose appropriate mitigation measures.,
The Program proposes the digitization of the NEMA EIA portal to increase efficiency in reviewing ESIAs
and provide an opportunity to collaborate with other agencies as applicable. The SRIM unit under the
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Ministry of Labour, Social protection and Senior Citizen Affairs (Department for Social Development)
will support the Program to manage social risks and impacts in collaboration with other lead ESHS
agencies such as NEMA, where the preparation of ESIAs, ESMPs, SPRs are concerned.

46. NEMA has extensive experience in environmental assessment and management capacity
(including monitoring and enforcement) as provided for by the EMCA.

Organization and Capacity

47. The NEMA officers at the National and County levels are qualified and possess the requisite
skills necessary for ensuring the management of environmental impacts of projects. However, most
NEMA offices at the County level are understaffed, with most County NEMA Offices having a maximum
of two environmental officers — the County Director of Environment and an Environment Officer, with
the additional help of a few interns. This has made it difficult for the staff to handle the workload of
EIA reports reviews, monitoring for compliance, and enforcement for county projects. Further, staff
composition in most of the counties do not always include officers specialized in social safeguards. It
is however notable that NEMA has an opportunity to tap into county governments’ environmental
officers.

48. NEMA'’s lack of sufficient resources create a situation where projects with possibly important
environmental and social impacts and risks are not regularly supervised or monitored to ensure that
they are complying with license obligations and regulations or implementing mitigation measures. In
the end, monitoring is often left to self-monitoring by the proponent of a project with little oversight
from NEMA independent view.

Challenges
The main challenges of NEMA at the national and county levels are:

e The County Environmental Committees (CEC) have not been formed in all the counties as per
the EMCA, and where they have been formed are not fully operational;

e Understaffing at county levels — most of the counties are represented by 1 County Director of
Environment (CDE) and supported by one Environmental Compliance Officer and a few
interns;

e lack of financial resources, technical equipment, and transportation allocation for effective
monitoring and supervision;

e Poor coordination with other multi-agencies in charge of managing construction activities,
ESHS risks management;

e Political interference which results to non-compliance on E&S process and management,
where NEMA county office is not able to intervene; and

e Understaffing within the directorates to enhance compliance levels.

Recommendations to Enhance ESHS Management

o Integrate NEMA early into the Program planning process, including participating in a rigorous
screening of E&S risks for the sub-projects.

e Collaborate with NEMA to upscale public awareness and education, and capacity building of
the NEMA officers at county levels, Program’s implementation agencies, and contractors’
workers on ESHS implementation to enhance compliance.

e Assistance to institutionalize CECs as per the EMCA.

e The Program to assist the Directorate of Compliance to work with the private sector
associations such as KEPSA, KMA, among others, to enhance compliance.
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6.1.2 Directorate of Occupational Safety and Health Services (DOSHS)

49, The DOSHS is one of the Departments in the State Department for Labour and Skills
Development in the Ministry of Labour. The State Department of Labour deals with all aspects that
involve the protection of the working population in their day-to-day nation building activities. These
include protection from incidents that may bring about injuries and ill-health in the course of their
work.

50. DOSHS has the mandate of workplace inspection, promotion of safety and health at work and
work injury compensation. This is in accordance with the Article 41 of the Constitution of Kenya, the
Executive Order No. 1/2023, the National Occupational Safety and Health Policy, 2012 the
Occupational Safety and Health Act, 2007 and the Work Injury Benefits Act, 2007.

51. In fulfilment of its responsibility of identifying hazards at workplaces and assessment of risks
with a view of preventing accidents, diseases and damage to property, the Directorate will play a key
role in the Program by inspecting and auditing of workplaces to promote best practices and ensure
compliance with safety and health standards as set out in OSHA, 2007 and its subsidiary legislations.

52. The Department is represented in 29 counties across the country, with most of the counties
in the North-Eastern and Western region having no representation. The officers at these counties are
fairly qualified and possess the requisite skills necessary in health and safety. However, the offices
are understaffed, with the capacity assessment findings revealing that most officers are not able to
cover their regions as required, especially those who have been assigned multiple of large counties,
with limited human and financial resources provided to them. This has made it difficult for the staff
to enforce and monitor the health and safety requirements as per the OSHA and WIBA requirements,
especially for infrastructure projects.

53. Some of the challenges faced by the Directorate include but are not limited to:

e Functions of the Directorate are not devolved and remain as a function of the State
Department for Labour nationally;

e Lack of presence in all the counties: currently, DOSHS has 29 county offices (out of 47
counties);

e Inadequate staffing levels in counties where DOSHS is represented;

e lack of continuous professional development of its technical staff;

e Inadequate allocation of financial resources and provision of other resources such as
vehicles, office space, specialized surveillance equipment, vehicles, protective equipment;
and

e lLack of information management system to collect and collate OHS data and statistics for
policy and decision making.

Recommendations to Enhance Occupational Health and Safety Management

e  KDSP Il to facilitate training of DOSHS staff to enhance monitoring of the sub-projects at
the county level;

e Collaborate with DOSHS to carry out capacity building of the Program’s implementation
agencies, and contractors’ workers on OHS;

e Create linkages between DOSHS with Labour and Public Health Officers at the county level
to leverage impacts of the DOSHS activities;

e The training for SRIM includes a Unit on OHS (the content could be expanded), which
could enhance understanding across sectors;

e The ESHSM manual shall include guidelines on OHS to be adopted by all implementing
agencies and contractors for the Program’s activities; and
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e Integrate DOSHS early into the Program planning process, including participating in the
screening of health and safety risks for the sub-projects.

6.2 Social Management Systems

e The country has developed policies and legislation that advance social issues relevant to the
Program such as on public participation, data protection, inclusion of minority and marginalized
groups, disability mainstreaming, national values and principles on governance, Gender-Based
Violence (GBV), Child protection, Land Administration and Management, among others. The
mandates for managing social risks and impacts are spread across diverse institutions,
comprehensively captured in Table 7. The Directorate for Social Development under the State
Department for Social Protection and Senior Citizen Affairs hosts the newly-formed SRIM unit.

6.2.1 The State Department for Social Protection and Senior Citizens Affairs

54, The State Department for Social Protection and Senior Citizens Affairs is mandated with
formulation, review and implementation of social security, employment, programme for Persons with
Disabilities, national human resource planning and development, national labour productivity, child
labour and regulation management, facilitating and tracking employment creation, co-ordination of
national employment, internship and volunteers for public service, community development,
protection and advocacy of needs of Persons with Disabilities, social assistance programmes,
workplace inspection and workman’s compensation, among others. The department has an existing
grievance redress system, although not well structured. The FLLoCA Program is supporting on
enhancing the existing GM system.

55. The State Department also has other directorates relevant to the Program including: Children
Services - mandated to Safeguard and protect the rights and welfare of children for national prosperity
as per the Children Act 2001, and lead, oversee, plan and coordinate child protection programmes and
services in Kenya); and Social Development (mandated to mobilize and empower individuals, families,
groups and communities to facilitate the process of social change for growth and improved
livelihoods). The Department has an existing grievance redress system, although not well structured.
FLLoCA Program is supporting the enhancement of the existing GM system.

56. A SRIM Unit was established in 2020 at the Directorate of Social Development, with current
funding from the ongoing Bank funded FLLoCA Program. SRIM screening is guided by a checklist
developed by the Unit. With no specific SRIM legal frameworks, other legislations are considered such
as the Kenya National Social Protection Policy 2011, EMCA 2015, Children Act 2022, and CoK 2010.
However, the application of these legislations to SRIM is uncoordinated. To this end, the SRIM unit
has developed the draft Kenya Social Risk and Impact Management Policy, prepared, and pre-tested
the SRIM curriculum, is currently preparing MoUs with the Kenya School of Government (KSG) and
University of Nairobi (UoN) for accreditation of the curriculum and trainings on SRIM. Further, a
National Multi-sectoral Committee was established with membership from NEMA, Labour
department, UoN, children department, NCPWD, KSG, Interior, Devolution, among others.

Challenges
e SRIM committees are not functional in all the counties.
e There is limited number of qualified social specialists to manage all projects under the
counties.
e Inadequate sensitization on SRIM as a key development area.
e Poor coordination and collaboration with other agencies responsible for social risks and
impacts management, e.g., GBV, labour issues, land administration and management, etc.
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Recommendations to Enhance Social Risk Management

e The ESHS manual will include guidelines to manage social risks and impacts under the
Program, including stakeholder engagement and inclusion of minority VMGs and other
disadvantaged or vulnerable individuals and groups, grievance management, child
protection, GBV-SEA/SH, management of personal data, among others.

e The Program will engage institutions with oversight on social issues such as the
Directorate of Social Development, NGEC, NLC, State Department for Lands, NCPWD, CAJ,
for concurrence on the social protocols to be included in the ESHS manual and adopted
by implementing agencies.

e The SRIM Unit will be supported to establish the proposed County SRIM Committees.

e Capacity building will be a key investment for the project staff, county SRIM committees
and those of implementing agencies. The SRIM courses will be offered on need basis.

6.3 Program Implementing Agencies

6.3.1 The State Department For Devolution (SDD)

57. The SDD is the lead implementing agency, and coordinator of all Program activities. The SDD
will oversight all project-related matters including policy guidance, supervision, and monitoring of E&S
management. The National Project Coordination Unit (NPCU) will vet all sub-projects as guided by
POM guidelines.

58. The main role of the SDD in the E&S management process of the Program will include:
e Reviewing and approving screening reports of proposed investments from the counties
under the Program;
e Preparing the Environmental, Social, Health and Safety Risk and Impacts Management
(ESHSRIM) manual for the E&S management process;
e Supervising and monitoring of E&S aspects during sub-project implementation; and
e Preparing quarterly E&S management progress reports.

Institutional Capacity and Staffing

59. The SDD has experience in the implementation of PforR, having implemented the KDSP I. SDD
has two Social Specialists, who have been trained on E&S aspects through the FLLoCA Program, but
no Environmental Specialist. Lessons learned from KDSP | indicates the need for having a fulltime
environmental specialist and a social specialist to be appointed as part of the PCU to provide capacity
building, proper coordination, and management of ESHS aspects of the Program.

60. There is no formal GM mechanism at SDD, apart from an email that mainly focuses on public
complaints.

Recommendations to enhance ESHS Management

e Establish GM mechanisms for effectiveness in complaints and grievances management. Key
areas of focus should include: (a) develop GM structures, clearly outlining procedures for
management of grievance, responsible persons and timelines for resolution and feedback; b)
designate the GM focal persons for handling grievance; enhancing its documentation and
provide timely feedback, and (c) disclosure of grievance uptake channels to relevant
stakeholders;

e KDSP Il NPCU should have an adequate budget (clear costed work plan) for supervision and
monitoring of sub-projects at county levels to ensure compliance with ESHS management
requirements;
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e Review and update the existing ESHS reporting templates to improve on review of the sub-
projects, ESHS monitoring and reporting; supervision and monitoring of sub-projects at the
county level should be increased from bi-annually to tri-annual for close ESHS follow-up
especially during the implementation of infrastructure sub-projects; and

e Recruit experienced staff to include (1) environmental specialists and (1) social specialist to
enhance ESHS management.

6.3.2 The Council of Governors (CoG)

61. The Council of Governors (CoG) provides a mechanism for consultation amongst County
Governments, shares information on performance of the counties in execution of their functions,
facilitates capacity building for Governors, and considers reports from other intergovernmental
forums on national and county interests amongst other functions. The Council is guided by legal
frameworks that include the Intergovernmental Relations Act 2012, with provisions for the explicit
mandate to coordinate counties and establish sectoral committees. In the case of limited legislation
guidance, County governments consider requisite legislations, apply good will, and resources, at their
disposal. The Council provides a platform for standardization amongst County governments, facilitates
disputes resolution, and is an agent of intergovernmental relations as it considers any matter referred
from any member of the public.

62. The Council is structured in sectoral committees including the Environment and Climate
Change Committee, Social, and Water, Forestry and Natural Resources, among others. The
Environmental and Social committees are served by 3 technical environmental and social officers in
each committee. Although the environmental officers are qualified environmentalists, the social
officers do not have requisite skills on social issues.

63. The CoG is mandated to receive complaints from the public, including use of public resources.
However, there CoG has no functional grievance management structure through which
disputes/complaints are handled. Grievances can be escalated to the summit, involving expertise
from the specific affected sector, and mediation and dispute resolution can be cascaded to the county
level.

Challenges
e Llack of qualified social specialists with subject matter experience in social issues.
e lack of structured GM to receive grievances.
e Poor allocation of financial resources — there is no specific budget allocated for ESHS
management.

Recommendations to enhance ESHS Management

e CoG to employ permanent qualified social specialists to handle social aspects of the Program.

e  Establish a dedicated ESHS unit to anchor, coordinate and oversight E&S structures/aspects within
counties.

e Conduct training to E&S officers at CoG.

e Assist the CoG to form and operationalize a functional GM to receive complaints.

e Use the CoG strategic position to create awareness and garner support from county
governments for the Program and ESHS management.

6.3.3 National Construction Authority (NCA)
64. The NCA is a parastatal established to regulate the construction industry and coordinate its
development. The Authority is in-charge of, among other functions; (i) accrediting and registering
contractors and regulate their professional undertakings; (ii) accredit and certify skilled construction
workers and construction site supervisors; and (iii) develop and publish a code of conduct for the
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construction industry. Although not directly involved in environment and social management, NCA
has the oversight for the management of construction sites including safety aspects of the projects.

65. NCA is present in 14 regional offices and 13 liaison offices across the country and is
represented in 52 Huduma centres. Each of the Huduma Centres has two officers. The Authority
collaborates with other MDAs given that all project sites need to be approved by e.g., NEMA, county
planning department, and registered with DOSHS. To improve on NCA’s monitoring activities, the
Authority has implemented a Regulatory Construction Information System (RCIS) to automate and
integrate its processes. The Authority is currently working on improving the share point system to
strengthen the engagement and collaboration amongst relevant departments to improve the business
processes and systems.

66. In the proposed Program, NCA will play a critical role in (a) license construction projects; (b)
ensuring contractors and skilled construction workers engaged by the counties are registered with
NCA; c) ensure quality construction standards and contract management; and (d) ensure good health
and safety of the workers.

Challenges
e Lack of capacity across all the counties. The regional staff is not able to monitor all projects
for compliance, especially for vast counties, and projects that are in remote and rural areas.
e Poor coordination of activities with other regulators like NEMA and DOSHS.
e |nadequate coordination with County Government systems.

Recommendations to enhance ESHS Management
e All sub-projects under the Program have to be approved by NCA before commencement of
civil works.
e Allsub-projects to adhere to the requirements of the NCA during execution including allowing
for regular inspection of the site health and safety, and adherence to the requirements of the
NCA.
e NCA to work closely with the other MDAs and county governments in all its processes.

6.3.4 National Land Commission (NLC)

67. The National Land Commission (NLC) is an independent entity established with provisions of
the Constitution of Kenya, 2010. Chapter 5 of the CoK provides for the NLCs critical oversight and
advisory roles on the various aspects of land, environment, and people management. The Commission
policies and procedures also consider aspects on the preservation of natural habitats, vulnerable
communities, and indigenous people. The Commission is mandated through the Land Act 2012
(revised 2019) provisions to facilitate the fostering of resilience due to climate change, management
of ecological sensitive landscapes or ecosystems, including conservation and protection as sustainable
environmental management is directly hinge on land.

68. The NLC has presence in all 47 counties in the country with coordination at the national level
utilizing an online land resource management system. The Commission has provided channels for
aggrieved persons to lay complaints at their offices or via email with common grievances related to
compulsory acquisition and evictions. Once complaints are received at the Commission, mostly
through the chairman's or CEQ's offices, they are referred appropriately to the respective technical
department. There is collaboration with all government entities including the Ministry of Agriculture,
Ministry of Environment, State Department for Livestock, State Department for Fisheries and Blue
economy and Kenya Wildlife Service. NEMA involves the NLC as a lead agency in the review of ESIA’s
to enhance sustainable land management and protection of critical habitats.
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69. The Commission has the mandate to issue eviction orders where there is encroachment on
public land. Counties have a responsibility to monitor land usage and may issue specific orders for
encroachment cases where public land has been reserved for development. Under the ongoing Bank
funded Kenya Climate Smart Agriculture Project, the Commission has developed guidelines on access
to different land types for public investments. The Program will review and adapt these guidelines to
KDSP I, to guide the acquisition of land/wayleaves. The NLC can give guidance on approaches for
integrated land use planning, inclusive stakeholder management, resilience building and reduce
environmental degradation.

6.3.5 Commission on Administrative Justice (CAJ)

70. The Commission on Administrative Justice (CAJ) also known as the Office of the Ombudsman
is an independent Commission established under Article 59(4) of the Constitution of Kenya, and the
Commission on Administrative Justice Act, 2011. Its mandate is to promote administrative justice, by
ensuring effective and efficient service delivery by addressing maladministration in the public sector.
The Commission is also mandated to promote the right to information through the oversight and
enforcement of the Access to Information Act, 2016.

71. The CAJ has a footprint in 17 counties across Kenya with 6 regional offices and at 12 Huduma
Centres for accessibility and decentralization of services. Traditionally, the CAJ investigates both
reported complaints and own-motion complaints. There exists synergy between the Commission and
other government entities to enhance complementarities in the provision of public services;
particularly the Integrated Public Complaints Referral Mechanism (IPCRM) which has greatly
contributed to the non-duplication of efforts in complaint management. Among the said entities are
the National Human Rights Commission, National Gender Equality Commission, Ethics and Anti-
Corruption Commission, and the Department of Justice among other state departments.

72. The Commission with the support of the GIZ, has developed a Complaints Management
Systems that has digitized the complaint-handling function and worked closely with at least 6 counties
in the setup and operationalization of complaint-handling structures. Additionally, through the
support of the FLLoCA, the Commission has developed a Model Complaint Handling Policy for County
Governments that has been disseminated to at least 28 counties. The Model Policy provides for among
others, the establishment of a County Ombudsman to enhance at-source complaint resolution. Under
KDSP |, a grievance redress mechanism guide for all counties was developed and KDSP Il will leverage
the above efforts to enhance the existing GM structures across the 47 counties. The CAJ will provide
technical expertise in institutionalizing and operationalizing GMs in all 47 counties.

Recommendations to enhance ESHS Management

e Conduct a study to establish the status of GMs in all the counties;

e Build the capacity and provide technical support to the counties towards set up,
strengthening, and institutionalization of GMs, to ensure a standardized approach in
grievance management across counties; and

e Conduct monitoring, evaluation, and certification of counties on GMs.

6.3.6 The Office of the Auditor General (OAG)
73. The OAG will support the Program in the final year of Program implementation through; (i)
financial and accounting audits of county governments; (ii) audit of E&S performance; and (iii) follow-
up on external audit recommendations.

74. OAG has formed a new unit tasked with management of ESHS aspects. The unit’s mandate is
to audit compliance with environmental and social regulations. This unit is however new and requires
capacity building through training on environmental and social risk management.
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75. OAG conducts public engagements through the website and public outreach. In addition, it
publishes public and internal magazines with its reports available in Kiswahili and on vernacular radios.
OAG has a physical presence in fifteen regional offices across the country. OAG has physical complaint
boxes at the institution. The legislative relations office manages coordination between the OAG and
parliament.

Recommendations to enhance ESHS Management
e Constitution of audit committees to include E&S persons;
e Enhance the capacity of the newly formed unit on ESHS audit and climate change,
stakeholder engagement, information disclosure and grievance;
e OAG to provide input on the ToRs for the IVA on ESHS audit; and
e Engage with and support county GM committees to function optimally.
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6.4 \Vulnerable and Marginalized Groups (VMGs) and Other Disadvantaged or
Vulnerable Individuals and Groups

76. Due to the Program’s national scope, the KDSP Il interventions will be implemented in areas
with majority and minority VMGs, as well as other disadvantaged or vulnerable individuals and groups.
The PforR Core Principle 5 requires that VMGs and other disadvantaged or vulnerable individuals and
groups are fully consulted about, and have opportunities to actively participate in, Program design
and the determination of Program implementation arrangements, including access to benefits and
opportunities.

77. In conducting the ESSA, regional consultation workshops were held in Nakuru and Nairobi
with participants from lIsiolo, Taita Taveta, Vihiga, Elgeyo Marakwet, Kajiado, Kakamega, Makueni,
Nakuru, Nairobi, Mombasa, Nyandarua, Kisumu, and Kisii counties. Invited to these workshops were
also representatives from minority VMGs, such as the Ogiek People Development Program (OPDP),
Hunters and Gatherers Forum (HUGAFO) Kenya, VMG umbrella CBOs such as Sengwer Indigenous
People, Kolongei, and Chego Sengwer Self Help Groups.

78. Further, the draft ESSA was validated through workshops organised by the World Bank team
and held on October 16th, 17th, and 18th 2023 at the World Bank office in Nairobi. Invited to these
workshops were a total of 15 (8 male and 7 females) representatives drawn from 12 minority VMG
communities including: Sengwer, Ogiek, Yaaku, Aweer, Waatha, Endrois, lichamus, llkunono, Orma,
El-molo, Basuba and Makonde. The Bank’s team used these sessions to consult with the
representatives on various aspects as presented in the following sections.

6.4.1 Outcome of Consultation with Minority VMG Representatives

a. Consultation and Engagement

79. The VMG members reported that they are not effectively engaged during preparation of key
planning documents such as the County Integrated Development Plan (CIDP) and the subsequent
Annual Development Plans (ADP). Reasons cited for the ineffective VMG consultation include: (i)
provision of short notices for crucial consultation meetings; (ii) inadequate disclosure of information
regarding upcoming consultation sessions and (iii) consultations are done at locations (far from them)
that impede participation of VMG community members. The VMGs also stated that financial support
to cater for their transportation cost to meetings is not provided, and in many instances, invitation to
public participation activities is done politically leading to their non-participation. To ensure active
consultation and engagement of VMG communities in KDSPII, the NPCU and the counties need to
undertake the following.

e Meaningful sensitization of VMGs on the KDSP Il Program and timely disclosure of Program
information.

e Adequate representation of VMGs in the various Program governance structures at the sub
project level, such as the Grievance Management Committee, the proposed ward-level
Program Implementation Committees, as applicable.

e Prioritization of sub-projects that collectively benefits dominant communities, minority VMGs
and other disadvantaged or vulnerable individuals and groups.

e Engagement of VMGs in the routine monitoring of the Program to understand progress and
address challenges as implementation continues.
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e Ring-fencing some of the socio-economic opportunities of the Program such as contracts,
employment, and training for VMGs, to ensure their equitable access to Program benefits and
opportunities.

e Providing a Program GM that effectively addresses the VMG-related concerns.

b. Inclusion and Access to Program benefits and opportunities

80. Due to their minority status, the VMGs have limited access to benefits from development
interventions financed and or implemented by county governments. The VMG communities
confirmed that they have not benefited from: (i) employment opportunities, (ii) contracts and (iii)
projects implemented and or financed by county governments. Towards this challenge, the VMGs
recommended various measures to enhance their inclusion and access to KDSPII program benefits and
opportunities including:

o Build the capacity of VMGs to enhance their involvement in developing CIDPs and ADPs.

e Ensure VMGs are represented in the critical county structures such as the county public
service boards that has the mandate for employment of county staff and the county
development committees at all levels of the county governments (county, sub-county, and
Ward level).

e Ring-fence Program benefits such as contracts, employment opportunities, and trainings to
facilitate access by VMGs.

e Decentralize the issuance of contracts and ensure VMG communities have a say on the
payment of contractors for work done to mitigate poor workmanship.

e Develop county policy to include VMGs in development initiatives to safeguard VMG's interest
in the county development agenda.

e NPCU to ensure VMG representation in Program implementation Committees at all levels. The
VMG representatives will be selected in a transparent and democratic process involving all
VMGs within the community.

e Build the capacity of VMGs through sensitization at the grassroots so that they can engage in
project monitoring.

e Strengthen the county public participation guidelines to facilitate inclusion of the VMGs.

e Implement the affirmative funds for the VMGs. It was proposed that counties allocate at least
30% of the project funds, county contracts, and employment opportunities for VMGs and a
minimum of 60% for funds for education, health, roads, and water to be used in VMG areas.

e Review the challenges of KDSPI and make recommendations to enhance the implementation
and outcomes of KDSPII.

e Ensure representation of VMGs in every stage of planning and implementation of projects.

c. Grievance Management

81. Different VMG communities have their own culturally appropriate Grievance Mechanisms
(GM). However, the GMs available in the VMG communities include the Council of Elders and the
Village Elders, also referred to as the Nyumba Kumi elders, who help to resolve grievances at the village
level. These structures are effective and ensure timely resolution of reported grievances. When
existing mechanisms cannot resolve a project-related dispute, complaints are referred to the Sub-
Chief, who again escalates the grievance to the Chief if the dispute remains unresolved. The Chief
distinguishes between civil and criminal cases and refers all criminal cases to the police.

82. For civil cases, the Chief, in close cooperation with the village elders, again addresses the
complaint and, if unable to resolve the matter, advises the parties to seek judicial recourse. The
community quickly added that the judicial alternative is time-consuming and expensive and
recommended having a Program GM to fall back on when community mechanisms cannot resolve
disputes related to the Program. The VMGs noted no functional structures for GM at Sub County and
County levels to ensure timely resolution of grievances. The VMGs recommended measures to
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enhance the effectiveness and utilization of the Program GM. They include (i) sensitizing VMGs on the
Program GM and (ii) building the capacity of the GM structures in handling GBV-related grievances,
including forced/early marriages and Female Genital Mutilation (FGM).

d. Governance Structures

83. Governance structures that exist in VMG communities include Council of Elders, Women
council, Nyumba Kumi elders, Community Based Organizations, Grazing committees, Land Use
committees and Community Rangers. These structures are helpful in mobilizing and engaging VMG
communities. The VMGs noted that they have minimal representation in the governance structures
at the county and national levels that explains their low engagement and consultation on
development initiatives at both levels of government.

e. Land Ownership

84. Most VMG communities own community land in their respective counties except a few, such
as the Makonde of Kwale County and the Orma community of South Kitui. The Yaaku, Ogiek (of East
Mau, Southwest Mau, Mt Elgon, and South Mau), Ilkunono of Narok West, Endrois (of Baringo,
Nakuru, and Laikipia), and the Sengwer of Kabonet own community land. In many cases, however,
the land is not registered, but for purposes of implementing public projects, the VMG communities
donate land for development interventions after consultation.

85. Currently, there are some VMG communities with land-related cases against the government,
and such land is usually public land (mostly forest) that the law prohibits encroachment through
human settlement and or construction of investments for public use. Some of the land-related
challenges experienced by the VMG communities include land grabbing, insecurity, natural calamities,
forceful evictions, and destruction of biodiversity, among others.

f. Cultural Heritage

86. Cultural sites and centers are available among VMG communities, and these include Kayas,
shrines, forests, sacred places, graves, Blacksmith, Lake Bogoria etc. Such cultural resources require
protection and conservation from the potential negative risks and impacts associated with
development interventions through appropriate policies.

6.4.2 Potential ESHS Risks and Impacts Associated with KDSPII Interventions
87. As presented below, the VMGs identified potential ESHS risks and impacts associated with the
KDSPII interventions and recommended measures for addressing the same. These are presented in
the Table below.
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Table 6-1: Potential ESHS Risks, Impacts and Mitigation Measures

Potential ESHS risks and impacts Mitigation Measures

o  Displacement of VMG communities due to | o  Undertake a thorough assessment of the potential
the need to acquire land for project risks and impact. In case of displacement, ensure
infrastructure. all Project Affected Parties are compensated

o  Destruction of forests and other natural consistent with the requirements defined in the
vegetation and biodiversity. Resettlement Action Plan.

o Interference of cultural norms o If project activities involve destruction of

o  Healthincidences such as emergence of new vegetation, appropriate environmental restoration
diseases. plan on affected area needs to be prepared and

o  Work related incidences and accidents implemented.
especially where contractors do not| o NPCU and counties need to understand and
consider and enforce health and safety respect VMG community culture, norms and
measure. engage them in a culturally appropriate manner.

o  Hostility between project and host | o NPCU and counties need to have guidelines on
communities. how to conduct community sensitization and

o Risks and impacts identified during engagement of VMG communities.
assessment not effectively managed during | o NPCU and counties need to be trained on health
construction and decommissioning phases. and safety measures before project

o  Poor disposal of waste presenting health implementation.
and safety risks to VMG communities. o VMG community consent should be sought before

o  Open shallow wells that may amplify the risk commencement of project implementation.
of diseases such as malaria cholera bilharzia. | o  Planting of trees to reclaim degraded areas.

o  Ensure all shallow wells to be covered.
o  Ensure proper disposal of project related wastes.
6.4.3 Factors that may hinder/facilitate VMG involvement in KDSP Il
88. The VMGs identified factors that may hinder and/or facilitate VMG involvement in KDSP Il and

these comprise:
Inadequate information disclosure to enhance community engagement.

Exclusion of VMG communities from project activities.

Lack of appropriate policies and guidelines mandating VMG engagement.

Lack of affirmative action guidelines that exclude VMGs from engagement in project activities.

89.

o

Political interference.

Cultures that impede engagement of women in meetings held by council of elders.

County policies and legal frameworks that do not mandate engagement of VMG community.
Ensure adequate community sensitization and capacity building.

Ensure adequate representation of VMGs in the project management structures.

Mitigation Measures

6.4.4 Potential Challenges Hindering Program Implementation and Recommended

Potential challenges that may affect implementation of KDSP Il and recommended mitigation
measures as shown below.
Table 6-2: Potential Challenges Impeding Program Implementation and Mitigation Measures

Challenges Mitigation Measures

Lack of political goodwill and political
interference.
Corruption
resources.
Low capacity of implementing agencies.
Centralized procurement systems.

and misuse of Program

(e]

Developing policies to enhance implementation of
Program interventions.

Establishment and implementation of a robust
monitoring and accountability system involving
affected VMG communities.
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Challenges Mitigation Measures

o Conflicting county policies. o  Building capacity of VMG communities to partake
o Mistrust among stakeholders. in Program activities.
o Insecurity issues. o Decentralize procurement to sub counties and
o Organized theft and vandalism of program ward level for better social accountability

investments. o  Develop conflict resolution framework and an
o Misplaced priorities that do not address effective GM system.

VMG community needs. o Involvement of 3™ party in the verification of
o Duplication of projects resulting in Program output and outcomes.

wastage of public resources. o  Ensure robust external stock taking system to
o Poor monitoring and evaluation of avoid theft cases.

program interventions. o  Support community level exchanges to harmonize
o Insecurity incidences in some of the project ideas and encourage peer learning.

participating counties. o Ensure adequate public sensitization and
o Community hostility towards the Program disclosure of Program information.

impeding implementation. o  Ensure close monitoring of program by funders.

o Involve VMG representative in all decision-making
processes.

o  Ensure capacity building of community governance
structures involved in the project.

o  Empower community to undertake social audit.

o VMG communities to be trained and supported to
come up with budget champions who can closely
monitor the budgetary cycle of county
governments and mobilize their people to be
attending public participation events.

6.4.5 Legitimacy of VMG Representatives

90. While the ESSA team appreciated the input from the VMG representatives, it was agreed that
there is need to establish the legitimacy of such representatives prior to their engagement, to ensure
that they are the genuine advocates of the community. Once their legitimacy is confirmed such
representatives will be useful in (i) providing helpful insights into the local settings, (ii) act as main
conduits for dissemination of Program-related information and (iii) serve as a primary
communication/liaison link between the Program and their established networks. To confirm
legitimacy of such VMG representatives (more details will be provided in the POM and the ESHSRIM),
SDD and the counties shall undertake:

e Informal inquiry from a sample of community members drawn from disadvantaged
vulnerable groups and individuals in the respective counties during initial engagements with
the Program.

e Formal inquiry through conducting Focus Group Discussion (FGDs) with community members
from the disadvantaged vulnerable groups and individuals.

e Engagement of local leaders such as the Area Chief, Village elders, Religious leaders, and
Ward Administrators. from the VMG areas

e Engagement of respective county social development specialists at the local level to verify
legitimacy of community representatives and representing organizations from the official
CBO registration records.

e Drawing on lessons and experiences from similar WB financed PforR Programs previously
implemented and or currently ongoing within the similar geographical areas such as
Governance for Enabling Service Delivery and Public Investment in Kenya (GESDeK 1), Kenya
Urban Support Program (KUSP) | & Il, Kenya Devolution Support Program (KDSP I), Financing
Locally Led Climate Action (FLLoCA), Kenya Water Sanitation and Hygiene Program (WASH),
Kenya Green and Resilient Expansion of Sustainable Access to Electricity Program (GREEN)
among others.
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6.4.6 Engagement Protocol for Minority VMGs and Other Disadvantaged or Vulnerable
Individuals or Groups

91. Engagement with stakeholders helps to ensure that the Program benefits from the greatest
possible contribution from the stakeholders and facilitates access to local knowledge/ experiences
that are essential ingredients to successful Program implementation. KDSPII has a wide range of
stakeholders including minority VMGs and other disadvantaged or vulnerable individuals and groups
who may include but not limited to the following:

e Minority VMGs;

e Women;

e Youth;

e Elderly persons;

e Female-headed households;

e Child-headed households;

e Urban poor;

e Homeless;

o |lliterate people;

e Persons with Disability (PWDs);

e People living in informal settlements.

92. In KDSP I, minority VMGs and other disadvantaged or vulnerable individuals and groups are
categorized as affected parties as they: i) are likely (actually or potentially) to be affected by the
Program interventions, ii) may be disproportionately impacted or further disadvantaged by the
Program as compared to any other groups due to their disadvantaged and/or vulnerable status, iii)
may require special engagement efforts to ensure their equal representation in the consultation and
decision-making process associated with the Program activities and iv) need to be closely engaged in
identifying impacts .in decision-making on mitigation and management measures, as well as access to
project benefits and opportunities.

93. Through KDSP 1 and other WB finance projects implemented at the county level, it is likely
that a number of counties have previously engaged with minority VMGs and other disadvantaged or
vulnerable individuals and groups. However, for purposes of ensuring compliance with the
requirements of PforR Core Principle 5 and the national/county legal provisions on effective
consultation of minority VMGs and other disadvantaged or vulnerable individuals and groups, the SDD
and the counties shall implement the engagement protocols in the ESHSRIM Manual. Annex 7 provides
a summary of these protocols.

6.4.7 Measures Captured in the Program Action Plan to Strengthen Inclusion and Equitable
Access to Benefits

94. These actions will be captured in the ESHSRIM Manual annexed to the POM and form part of
the Financing Agreement.

e The ESHSRIM Manual to be adopted by counties will outline measures to ensure meaningful
targeting, inclusion, and participation of minority VMGs and other disadvantaged or vulnerable
individuals and groups. MDAs, Counties, and contractors will be trained on the provisions of the
manual, including aspects of VMGs and other disadvantaged groups.

e Strengthen the county participation guidelines prepared under the WB-funded Kenya Accountable
Devolution Program to mainstream aspects of gender, disability, minority VMGs, and other
disadvantaged groups to enhance their inclusion and participation and equitable access to
Program benefits and opportunities.
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95.

Representation of minority VMGs and other disadvantaged groups on the proposed ward-level
project implementation committees, GM committees, and other applicable governance
structures. Utilize the focal persons and existing VMG governance structures to create awareness
to minority VMGs on KDSP II.

Develop and implement a county sub-project level GM that is responsive to the needs of the
minority VMGs and other disadvantaged groups, as well as providing confidential channels for
receiving and handling GBV-related grievances, particularly Sexual Exploitation, Abuse, and Sexual
Harassment (SEAH).

Include in the Sub-project screening checklist the requirement for counties to prioritize (from the
CIDPs/ADPs) projects that collectively benefit dominant communities, minority VMGs, and other
disadvantaged groups. The checklist will be included in the POM.

6.4.8 Aspects to be assessed (throughout implementation)
Counties will be required to implement the above measures and provide evidence in the form

of (a) minutes of engagements held with minority VMGs (applicable counties) and other
disadvantaged or vulnerable individuals and groups; (b) signed minutes of participants; (c) data of
projects benefitting minority VMGs and other disadvantaged groups, and (d) representatives of
minority and other disadvantaged groups constituting the Ward-Level project implementation
committees, and GM committees—these aspects to be confirmed annually through APA.
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7 MEASURES TO STRENGTHEN SYSTEM AND INSTITUTIONAL PERFORMANCE

96. This chapter summarizes measures recommended to strengthen the existing ESHS systems
and institutional performance in line with the gaps and risks identified in the ESSA. The proposed
measures shall be executed during Program implementation to address identified gaps and risks
considering the existing country system and capacity versus the PforR core principles and key planning
elements.

7.1 Key Lessons Learned from Previous and Ongoing PforR projects

97. Both KDSP | and KUSP | delivered substantial institutional and capacity building support on
ESHS management to national and county governments, including institutions that managed the
Programs. In addition, key achievements noted under KDSP | include; development of GM guidelines;
E&S safeguard tools; GEMS tools for monitoring and reporting; training the county officials on social
risks management; and availability of E&S and GM focal persons in most counties. KDSP Il will
strengthen the quality, inclusiveness, effectiveness, and E&S capacities of county governments to
improve their institutional performance for service delivery. As a minimum condition to access level 2
grants, counties will deploy qualified, experienced, and full time E&S staff.

98. The key E&S aspects to be scaled-up under KDSP Il based on experience from previous and
ongoing PforR experiences, include: (i) E&S staffing arrangements and technical capacity at the NPCU
and county levels for enhanced ESHS management; (ii) update of the bidding and contract documents
for civil works to include ESHS clauses, to promote ESHS compliance; (iii) promote targeting and
inclusion of VMGs and other disadvantaged or vulnerable groups and individuals to access Program
benefits and opportunities; (iv) review of KDSP Il E&S screening checklists to include climate change
screening; (v) early collaboration between the E&S specialists and the project design team during
design and more involvement in implementation phases; (vi) enhanced collaboration with other MDAs
(e.s. NEMA, DOSHS, SRIM, NCA) for increased scrutiny of ESIA/ESMP reports and compliance
monitoring; (vii) review and operationalization of GM systems to create more awareness of uptake
channels and documentation, and responsive to the needs of VMGs and other disadvantaged or
vulnerable groups and individuals; (viii) develop and train counties on ESHS monitoring tools to
enhance compliance; (ix) ESHS budget allocation for implementation of corrective measures in cases
of unforeseen adverse impacts; (x) impleme